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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO

WESTERN DIVISION
MARIAN A. SPENCER : Case No. 1:04-CV-738
AND DONALD A. SPENCER, :
Plaintiff, : Judge Susan J. Dlott
VS. FIRST AMENDED
: COMPLAINT FOR
J. Kenneth Blackwell, et al., : DECLARATORY AND
: INJUNCTIVE RELIEF
Defendants : (Class Action)

I. PRELIMINARY STATEMENT

1. This amended complaint adds a claim challenging the constitutionality of
O.R.C. §3505.20 on its face based upon testimony that came up at the first day of
hearing on the motion for a temporary restraining order. Specifically, the statute sets
out a procedure for challenging the qualifications of a voter and, if the voter fails the
statutory tests, the precinct “judges shall refuse the person a ballot.” In response to
questions from the court, Counsel for defendant Blackwell conceded that this statute
was “superceded” by federal law. The testimony developed so far makes it clear that
the statute deprives Ohio voters of their right to vote without providing those voters
with elemental due process protection.

2. This amendment also clarifies that Michael Barrett is sued only in his official
capacity; corrects the explanation of the presiding judge’s political party affiliation;
and cleans up typographical and grammatical errors that were made in the original
complaint. Since no TRO will be issued without a hearing, the verification has been

deleted.
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3. This is a civil rights class action challenging a Republican effort to seize on an
old Jim Crow era law to prevent African Americans in Hamilton County, Ohio from
exercising their right to vote. Plaintiffs are a class of African American voters that will
face an imposing array of “challengers” deployed to their precincts on Election Day.
African American voters will be intimidated; racial tension will rise and African
American voters will be blocked from exercising their right to vote. Plaintiffs seek
declaratory and injunctive relief for the class under the First and Fourteenth
Amendments to the United States Constitution, The Voting Rights Act and other
provisions of federal law.

II. JURISDICTION AND VENUE

4. Jurisdiction over the federal claims is conferred on this Court by 28 U.S.C.
§1331 and §1343(3) and (4). Venue is proper under 28 U.S.C. §1391.
II1. PARTIES
5. Plaintiffs Marian and Donald Spencer are residents of the Avondale
neighborhood in Cincinnati, Ohio. They vote in Ward 13, precinct H, a predominantly
African American precinct. They bring this action on their own behalf and on behalf of a
class of African American voters throughout Hamilton County, Ohio.
6. Defendant J. Kenneth Blackwell is the Ohio Secretary of State and is the Chief
Election Officer responsible for administering all statewide elections. He is sued in his
official capacity.
7. Defendants Hamilton County Board of Elections, its members, and its Director
are the Secretary of State’s representatives for county election matters (ORC § 3501.06).

Defendant Board and its members are sued in their official capacity.
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8. Defendant Michael Barrett is chair of the Hamilton County Republican Party
and a member of the Board of Elections. He is sued in is official capacities.

IV. CLASS ACTION ALLEGATIONS

9. This action is brought, and may be properly maintained, as a class action under
the provisions of Rules 23(a) and 23 (b) (2) of the Federal Rules of Civil Procedure.
Plaintiffs bring this class action on behalf of themselves and all others similarly situated.
The members of the class are as follows:

All African American or Black persons who reside in Hamilton County
and are assigned to vote in precincts where the majority of voters are
African American.

10. The number of class members is not known with precision but exceeds
thousands of individuals. The class is so numerous that joinder of all members is
impracticable.

11. The claims of the plaintiffs are typical of the claims of the class because plaintiff
members and all class members will sustain and continue to suffer injury arising from
defendants' wrongful conduct as alleged herein.

12. The representative plaintiffs will fairly and adequately protect the interests of
the members of the class. Proposed class counsel is experienced in the prosecution of
class actions, including cases arising from the deprivation of civil rights, cases regarding
government misconduct, race discrimination and complex civil litigation.

13. Defendants have acted, or refused to act, on grounds generally applicable to the

class, thereby making final injunctive and corresponding declaratory relief appropriate

with respect to the class.



V. FACTS

A. Jim Crow Era Law Resurrected in 2004

14. The Civil War ended in 1865. Only two years later, in 1867, the Ohio Supreme
Court struck down the practice of individually interrogating potential African American
voters at the polling place regarding their race. The vehicle used to pursue these
questions was a statute that permitted voter challengers to be posted inside a polling
place. O.R.C. § 3505.20 is the present day version of that statute. For the first time in
more than one hundred and thirty years, this statute is once again being used for a racially
discriminatory purpose.

15. Pursuant to O.R.C. § 3501.22, each precinct in Hamilton County is monitored
by 4 precinct judges appointed by the Hamilton County Board of Elections. Not more
than one-half of these precinct election officers may be members of the same political
party. The Board may appoint additional officials when necessary to expedite voting.
O.R.C. § 3501.22. The Board designates one of the precinct election officials who is a
member of the dominant political party to serve as a presiding judge. The dominant
political party is the majority party in the last governor’s race in that precinct. O.R.C. §
3501.01 (G).

16. In conjunction with the Republican National Committee, the Ohio and Hamilton
County Republican Parties have undertaken a self-described “ongoing, aggressive effort”
to challenge voters’ eligibility. Pursuant to this campaign, for the election on November
2, 2004, the Hamilton County Republican Party has deployed the vast majority of their
challengers to majority African American precincts. The African American precincts

tend to vote disproportionately for Democratic candidates.
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17. The Hamilton County Democratic Party has also assigned challengers to the
polls for the 2004 election but the Party states that its challengers will not challenge voter
qualifications. They are deployed solely to watch the Republican Challengers.

18. Challengers are regulated by Ohio law. Each party may have one challenger
present in each polling place. A challenger may challenge a voter as “unqualified” to
vote. O.R.C. § 3505.21.

19. Once a challenge is tendered, a lengthy process begins. The presiding judge
administers an oath to the voter. If the voter is challenged on the grounds she is not a
citizen, all of the elections judges must ask three questions. If the voter is a naturalized
citizen she will be forced to present proper paperwork or submit to further testimony
under oath. O.R.C. § 3505.20 (A). If the voter is challenged on the ground she has not
lived in the state for 30 days preceding the election, all of the elections judges must ask
eight questions. If challenged on the ground she does not reside in the county or precinct,
the judges shall ask three questions. O.R.C. § 3505.20 (B) & (C).

20. The statute also provides that the presiding judge is permitted to put such other
questions to the voter as are necessary to test the person’s qualifications as an elector at
the election. O.R.C. § 3505.20 ( following (D)).The statute provides no parameters for
this additional interrogation.

21. A majority of the election officials may refuse the person a ballot if in their
opinions the voter did not fully answer any question, the voter answered the questions
differently than the answers on the registration form or for “any other reason.” The

decision of the judges is final. O.R.C. § 3505.20 (9 following (D)).



22. This statutory framework requires a cross examination of a new voter which will
serve to intimidate new voters, particularly a large number of African American voters.
It will also slow down the election process for every voter since all election officials will
need to be pulled away from their other posts to question each challenged voter, discuss
their positions, and vote on each challenge. Asking a lengthy series of questions to even
a small number of voters will result in long lines and voters being turned away. Time is
of the essence on Election Day, especially since no voter is allowed to occupy a voting
compartment or use a voting machine more than five minutes when all the voting
compartments or machines are in use and voters are waiting to occupy them. O.R.C. §

3505.23.

B. Secretary of State’s Challenger Memorandum, Required Affidavit, and
Directive on Provisional Balloting

23. In anticipation of the large number of expected Republican challengers
throughout Ohio, Defendant Secretary of State Blackwell issued a Memorandum dated
October 20, 2004 to all county Boards of Election (“Memo”) (Exhibit A). Blackwell
acknowledges that the statute is vague because it “do[es] not specify the procedures and
limitations for challenging voters.” Therefore, he drafted a policy which admittedly
provides for the “statutory rights of the challengers, while maintaining order in the
polling location.”

24. Blackwell’s Memorandum directs the presiding judge to move the challenged
voter to an area no less than 10 feet away from the poll worker table so as not to obstruct
the other voters. His Memorandum, however, ignores the statutory requirement that all

of the judges must be present to examine the voter. Thus all voting will cease while the
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judges move from the table to question the challenged voter. Additionally, the challenger
could ask that no one vote during the challenge of a voter so the challenger does not miss
making another challenge. Blackwell also ordered that the presiding judge ask the
questions which is contrary to the statute which requires all the judges to examine the
voter.

25. Blackwell requires the challenged voter to provide greater proof than the statute.
For example, Blackwell requires the presiding judge to administer a two page affidavit to
the voter and forces the voter to sign it. Blackwell has ordered that if a voter refuses to
sign this affidavit he will lose his right to vote. This ground for losing voting rights in
not based in law, nor is the requirement to sign the affidavit. Furthermore, Blackwell’s

affidavit is intimidating and warns the voter in bold capital letters:

WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY
OF A FELONY OF THE FIFTH DEGREE

This warning is not required by the state law and is meant only to intimidate voters,
especially in light of Blackwell’s requirement that the voter must sign the form or lose his

right to vote.

26. The Secretary of State issued a directive 2004-42 on October 25, 2004 which in
effect rewrites Ohio law without any action by the State Legislature. First, it adds
additional burdens on the voter that are not permitted under the existing statute. It directs
the poll worker to force the challenged voter to execute a written affirmation regarding
his “voting residence” and where he “resides.” If the voter refuses to sign this
“affirmation” he will not be given a provisional ballot. Second, it takes the final decision

away from the poll workers (in contravention of O.R.C. § 35035.20) and puts it in the
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hands of the county Board of Elections, again, with no amendment of the statute by the
Ohio Legislature. Neither the Legislature nor the Blackwell directives issued to date
have conformed the procedures for challenging voters at the polls with conflicting

procedures for challenging registered voters.

C. Hamilton County Challenger Policy

27. In response to the massive Republican deployment of challengers, the Hamilton
County Board of Elections adopted a “witness and Challengers Policy” on October 22,
2004 for the first time since the challenger law has been in effect. (Exhibit B). This
policy supplements Blackwell’s” Memorandum. Hamilton County is also concerned
about the number of challenges that may be made and ruled that a challenger must have a
good faith basis for challenging a voter and may not blanket challenge or randomly
challenge voters. However, the Board has no authority to put these restrictions on the
challengers because the state law does not qualify the basis of challenges. The Board’s
policy, while commendable, is unenforceable.

28. The Board duplicates the same errors Blackwell committed by requiring the
presiding judge to ask the questions and by forcing the voter to sign the affidavit or be
denied a ballot.

D. The Statutory Scheme, the Secretary of State’s Directive and Memorandum ,

and the Board of Elections’ Policy Combine to Take Away a Voter’s Right
To Vote Without Due Process

29. An African American voter, voting in a targeted precinct who is successfully

challenged by a Republican will be deprived of her right to vote without due process.



Without prior notice or the right to counsel, she will be subjected to a test, interrogation
by 4 precinct judges, and unlimited interrogation from the presiding judge.

30. This voter will lose her right to vote if the majority of the judges find her
answers insufficient or “for any other reason.” A majority of the judges have unlimited
discretion to deny ballots and may arbitrarily deny the voter her right to vote.

31. This voter will not be allowed to vote, has no right to appeal, and has no other
recourse to preserve her franchise.

32. The statute does not allow provisional balloting. The provisional balloting
Blackwell directs is contrary to the law and is insufficient to cure these due process
violations.

E. History of Race Discrimination in Voting in Hamilton County

33. Discriminatory tactics to suppress African American voting in the South are
increasingly employed in Northern cities with large concentrations of minority voters,
including Cincinnati. As the Supreme Court and Congress progressively eliminated
formal legal barriers to registration and voting, partisan challengers have increasingly
engaged in extra-legal intimidation of African American voters at the polls. A system of
challengers posted disproportionately in African American precincts in Hamilton County
under the rules of engagement approved by the Hamilton County Board of Elections will
serve to intimidate African American voters in much the same way other techniques have
been used to deny the franchise to African Americans.

34. The first era of black enfranchisement immediately following the Civil War
ended with the compromise of 1877 resolving a contested Presidential election. As

whites regained power throughout the South, the Democratic Party purged Republican
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former slaves from the voting rolls, bringing an end to African American representation
in the U.S. Congress, state, and local government. Not until the 20" Century did the
Supreme Court rule as unconstitutional tactics such as the grandfather clause, all white
Democratic primary elections, and the gross racial gerrymander in Tuskegee, Alabama.
None of those judicial opinions altered the reality of black disenfranchisement enforced
by KKK nightriders, cross burnings, lynchings, and intimidation of vulnerable
sharecroppers.

35. After the 1930s, the parties reversed roles, as Democrats increasingly
championed the interests of their new African American supporters. A Democratic
administration and Congressional majority responded to the civil rights movement with
the 1965 Voting Rights Act that significantly increased minority representation in the
House of Representatives as well as in state and local government.

36. According to Political Participation, a 1968 study by the U.S. Commission on
Civil Rights, the act led to “a great upsurge in voter registration, voting, and other forms
of political participation,” but new barriers were also being developed. The Commission
noted the switch to at-large elections, consolidating counties so that African-American
voters concentrated in the central city would become outvoted minorities in larger
districts. When the Supreme Court declined to find such redistricting a 14™ Amendment
violation in Mobile, Alabama, Congress amended the Voting Rights Act to assist African
Americans victimized by such changes.

37. That new provision had a direct local impact after the Republican controlled
Ohio General Assembly consolidated the Cincinnati and Hamilton County municipal

courts. African American plaintiffs obtained a 1986 federal court order under the Voting
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Rights Act that resulted in the creation of 14 judicial districts. The judgment enabled
minority judges to win election to the bench.

38. The Voting Rights Act has not prevented another discriminatory practice that is
increasingly widespread, both in the North and South. A study published in the 1981
Civil Rights Research Review, reported that in almost half the counties in Georgia, poll
watchers intimidated or discriminated against prospective African American voters. A
November 11, 1993 report by Associated Press reporter Jim Abrams quoted an
anonymous Justice Department official about post-1988 developments in Los Angeles:
“All of these moves are called ballot security moves, moves by plain citizens to keep
illegal voters from the polls, but none targeted illegal voters. They all targeted minority
voters and specifically threatened them with some dire consequence if there are problems
with voter records.”

39. In a 1996 study, David Burnham reported that The Republican National
Committee and the New Jersey Republican State Committee engaged in a “concerted
effort to threaten and harass black and Hispanic voters” via a “ballot security” effort. The
NAACEP in conjunction with People for the American Way has recently documented a
nationwide pattern in “The Long Shadow of Jim Crow: Voter Intimidation and
Suppression in America Today.”

40. The long history of discrimination against African American voters has not been
fully remedied by legislated reforms of the civil rights era. Creative partisans have
adapted new techniques to suppress the African American vote. The courts must once
again address the Madisonian dilemma by securing minority rights in a liberal democracy

governed by majority rule. The disproportionate deployment of Republican Poll
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challengers to African American precincts in Hamilton County, Ohio, under the protocol
established by the Hamilton County Board of Elections will impose serious restrictions
on African American voters that require court intervention.

F. Racially Discriminatory System Established for 2004 Election

41. On or about October 22, 2004, the Republican Party announced plans to
challenge some of the newly registered voters in Hamilton County.

42. The vast majority of the voters that the Republican Party has targeted are
African American.

43. On October 23, 2004 the Republican Party withdrew its pre-election challenges
in favor of another strategy — challenging voters at the polls.

44. The Republicans have announced that 700 challengers have been recruited to
enter inside the polling places and block African Americans from voting.

45. The Republicans are using a provision of Ohio law. The modern day version
of the law has been on the books since segregation was widely practiced in Hamilton
County.

46. Specifically, under R.C. §3505.21, Republicans have designated all of the
predominantly African American precincts for placement of a representative who will
challenge the eligibility of African Americans to vote.

47. The purpose and/or effect of this strategy are to deny, deter, and delay African
Americans voters from exercising their fundamental right to vote.

F. Need for Injunction

48. There is no adequate remedy at law. The African American citizens in this

community deserve an election free of racial discrimination. Every voter who is
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selectively targeted for challenge; every voter who is unduly delayed; every voter who is
deterred and intimidated faces irreparable harm. Moreover, the public deserves a system
wherein voting is limited to qualified voters. The need is urgent for court action on this
pressing problem. Only prompt action by this federal court ordering declaratory and
injunctive relief will serve the public interest.

49. Furthermore, the statute O.R.C. § 3505.20, by its terms, and the implementation
by the Secretary of State and the Board of Elections, denies Plaintiffs due process and
equal protection rights to a hearing, the right to counsel, the right to introduce evidence,
and the right to offer or cross-examine witnesses prior to a final decision to deny such
voter a ballot. These schemes also conflict with state and federal voter registration laws
and violate the Plaintiffs’ due process and equal protection rights by denying the voters
any right to appeal. This Statute, as applied by the government defendants, must be
enjoined.

VI. CLAIMS FOR RELIEF

First Claim — 42 U.S.C. §1983 - - United States Constitution
50. Defendants, acting under color of law, have violated rights secured to the
plaintiffs by the First, Fourth, and Fourteenth Amendments to the United States
Constitution including the right to free expression, the right of association, the right to
travel, the right to vote, the right to due process of law, and the right to equal protection
under the law.
Second Claim — National Voter Rights Act, 42 USC §1973(a)
51. The defendants have violated rights secured to the members of the plaintiff class

by 42 U.S.C. §1973(a).
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Third Claim — National Voter Registration Act, 42 U.S.C. § 1977(gg)

52. The defendants have violated rights secured to the members of the plaintiff class

by 42 U.S.C. §1977(gg), et seq.

VII. PRAYER FOR RELIEF

WHEREFORE, plaintiffs request that this court:

A.

Certify this action as a class action pursuant to Fed. R.Civ. Proc. 23(a) and
(b)(2);
Issue a declaratory judgment that the practices at issue in this case violate
the constitutional and statutory rights of the class members;
Declare the provisions of O.R.C. § 3505, the Blackwell October 20, 2004
Memorandum and the Blackwell Directive 2004-42 which together create
a scheme through which potential voters may be challenged and denied a
ballot by action of the precinct judges violates the rights of citizens and
shall be void and unenforceable.
Issue a preliminary and permanent injunction against the defendants and
all those acting in concert prohibiting the practices at issue in this action;
Award to plaintiffs reasonable costs, expenses and attorney fees;
Award such other and further relief as this court shall deem just and
reasonable.

Respectfully submitted,

/s/ Jennifer L. Branch

Alphonse A. Gerhardstein # 0032053

Jennifer L. Branch #0038893

LAUFMAN & GERHARDSTEIN
Attorneys for the Plaintiff
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617 Vine Street, Suite 1409
Cincinnati, Ohio 45202

(513) 621-9100

(513) 345-5543 fax
agerhardstein@laufgerhard.com
jbranch@]laufgerhard.com

CERTIFICATE OF SERVICE

I hereby certify that on October 29, 2004, a copy of the foregoing pleading was
filed electronically. Notice of this filing will be sent to all parties for whom counsel has
entered an appearance by operation of the Court’s electronic filing system. Parties may
access this filing through the Court’s system. I further certify that a copy of the
foregoing pleading and the Notice of Electronic Filing has been served by ordinary U.S.
mail upon all parties for whom counsel has not yet entered an appearance electronically.

s/ Jennifer L. Branch
Attorney for Plaintiffs
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MEMORANDUM
TO: All County Boards of Elections

FROM: Pat Wolle, Director of E{ections
Michael Scinrtino, President of Ohle Association of Elections Officials (OAEQ)

DATE: October 20, 2004
RE;  Chailenger and Witnesses

CHALLENGER & WITNESS GUIDELINES

As election day approaches, many boards will be asked for the forms 1o appoint and cerdify challengers
and witnesses. R.C, 3505.21 and R.C. 3506.13 authorize the eppointment of efigible electors 10 serve 83
challengers and/or witnesses of slections. The elector need not live In the precinet where appointed. The
sratutes sot forth:

The function of chaliengers and witnesses.

Who may appoint challengers and witnesses,

Whe sy serve as 8 challenger and/or witness,

The appointment process and deadiines.

The Ohio Association of Elections Officials (OAEQ) has recommended policy and procedures for
handling challengers at the polling place which ave included in this memorandum.

Function

Challengers may be appointed for each palling place {including the board of elections’ affice), and
witnesses for cach tabulating locetion, as provided In R.C. 3505.2} and R.C. 3506,13, The same person
may serve as both & challenger and a witness,

+ Challengors

©  While Polls are Open: Challengers are allawed 0 be in the poliing place wiiila the polls are
open. A chatienger may chajlenge {prior to the jssuance of 4 batlot), for good cause, the right ko
vote of anyone who appears 1o vote. A challenge may be based on the person's eitizznship, age,
registration, residency in the precinct and, If the election is a partisan primary. political party
affifration. {R.C. 3505.2))

o After the Polls Cloge: Challengars are allowed to remain in a polling place after the polls close
if batlats ere not counted In that polling place, Challengers may observe the processing of the
baflots including the ssaling and signing of the snvelopes and/or containers holding the voted
ballots. Challengers are not aflowed to touch or handle bailots or any other eloction materials,
nor question the actions of the slection officials, {R.C, 3506.1%)
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o Witnesses
Witnesses are allowed to obscrve the counting of ballots. {Thus, if ballots are not counted at s
precinct poliing place, then withesses shall not be appointed to that polling place.) Witnesses are
not allowed fo touch or handio ballots or any otfier election materials, nor questian the actions of
the election officigls.

Appointment

All challengers and witnesses must be sppointed in writing on a “Notice of Appointment or Ameadinont
of Appointment of Wimesses and Challengers" (Form No. 214) prescribed by the Secretary of State.

1. By a Political Party

Noties of appointment signed by the ceniral committee chairperson and secretary, and filed with
the board of eloctions.

2. By a Group of Five or More Candidates
Notice of appointment signed by st icast five candidates and filed with the board of elections.

3. By a Commitiee Supposting or Opposisg a Batlot Issue

Petitions 10 be recognized as committes to appolnt challengers (Form No. 219) and witnesses
{Form No. 220), and Notice of appointment by duly recagnized ballor issue committes.

Eligibility/Restrictions
No uniformed peace officer ad defined by R.C., 2935.01, no uniformed state highway patrol trooper,
no uniformed member of any five department, no uniformed member of the armed services, no

uniformed member of the organized militia, no person wearing any other uniform and no person
carrying a firearm or other deadly weapon shall sarve s a witness or challenger.

A candidate may uot serve as a challenger or witiness unlesy the candidate {a) alao is a member of the
party vontrolling committee and (b) has been appointed by the party.

+ Numbcr of Challengers/Witnesses

No candidate shall be represented by more than one challenger and one witness at any ons polliog
place cxcept that & candidate who is 2 member of a party controlling committee, 85 defined in R.C.
3517.03, may serve as a witness or challenger,

In no case shall mose thar six challongers and six witnesses be appoined for amy one election in my
one precinct. {f more than three questions are to be vatad on, the committees which have appointed
challengers and witneases may agree upon not to exceed six chaliengers and six witnesses, and the
judges of ¢leetions shall appoint such chafiengers and wimesses. If such committees fail to agree, the
judges of elections shall appoint six challenpers and slx witneases from the appointess 1o certified, in
such manner that sach side of the several questions shall be represented.

Filing Deadline

By 4 p.m. of the 11th day (October 22) before the election, any political party, group of candidates or
{ssuo cormunittee appointing challengers or witnesses shall file with the boaed of elections a praperly
completed “Notieo of Appointment” (Form Na. 214) contahning the names and addresses of its
sppointees and the polling places at which they shall serve.
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Deadline to Amend Appointments
The deadline for amending challenger and witness sppolntments is 4 p.m, the day before the electian;
1.¢., Monday, November |, 2004,

Certificate of Appoinhucnt

Each challenger and witness shali recelve from hiw or her appointing suthority the appropriate Secretary
of State-prescribed “Cortificaie of Appointment" (see Form Nos. 2185, 216,217, 218, 121 amd 222.)
That certificate must be filed with the presiding judge of the polliag place on election day,
Appointrnents and certifications must be made in writing by 4 p.an. on October 22, 2004, using the
appropriate forma prescribed by the Secreiary of State:

Form # Deseription

214 1 Notice of appointment or amendment of appoiniment of witnesses and challengers

218 Cegtificate of appointment of challenger - executive or central committee of a political party

216 Cortificate of appointment of wimess - executive or central committes of 2 political party

217 Certificate of appointment of challenger - five or more candidates

213 Certificate of appointment of witiess - five or more candidates

219 Petition to be recognized 85 commities to appoint challengers - measure sybmined

220 Potition to be recognized as commiftee To appoint witnesses and challengers - measnre submitted
22} | Certificate of appointment of challenger - duly recognized commltiec advocating/opposing a measu
222 Certificate of appointment of witness - duly recopnized committee advocating/opposing a measure |

Challenges to 4 Person's Right to Vote at the Polling Place - R,.C. 3505.20

Who May Challenge

R.C. 3504.20 provides that the right of a person to vofe on slection day may be challenged, for good
cause, by any of the following persons:

% Any challenger (appointed pursuant to R.C. 3505.21)
0 Any eloctor then lawfully in the polling place
o Any judge or clerk of elections.

Procedure .

o I the Board of Elections Already Hux Ruied on the Person's Fiigibliity

If the board of elections has ruled on the question presented by a challenge prior to election day
pursuant to R.C, 3501.11(Q), R.C. 3503 .24, R.C. 3505.19 or any ather section of law, its finding
and decision shall be final and the presiding judge shall be notified in writing of that decision.

o W No Prior Ruling by the Board of Eloctions on the Person’s Efigibilisy
If the board has not ruled, the question shall be determined as sey forth in R.C. 3505.20.

Form
548 No. 16-U 4ffidavit'oarWexarination of person challenged ot polls on election day (RC 356520
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If any person s so challenged as unqualified (o vote, thie presiding judge shall administer the follawing
oath to the chalienged person: "You do swear or affitmn that you will fully and truly answer al) of the
following questions put to you, fouching your place of residence and your qualifications a§ an elector
at this slection?”

Grownda for Challenge
1. Not a U.S. Citizen - R.C. 3505.20(A)

If the person s challenged as unqualified on the ground that the person is not a citizen, the judges
shail put the following questions;

{1) Are you a ¢itizen of the United States?

(2) Are you a native or naturalized citizen?

{3) Whera were yon born?
If tho person offering to vote claims to be a naturalizzd citizen of the United States, the person
shall, before the vats is recsived, sither

©  Produce for Inspection of the judgss a certificate of naturalization and declare under oath that
the person is the identical person named thersin, or

¢ State under cath when and where the person was naturalized, that the person has had a
ceriificate of the person's naturalization, and that it s lagt, destroyed, or beyond the person's
powdr 1o produce 1o the judges.

If the person states under oath that, by resson of the naturalization of the person's parents ar ons of
them, the person has become a LS. citizen, and when or where tho person's parents were
naturalized, the certificate of naturajization necd not be produced,

2. Not a Resideat of Ohio for 30 days Immedistely Before the Election ~ R.C, 3505.20(B)

If the person is challenged as unqualified on the ground that the person has not resided in this
state for 30 days immediately preceding the election, the judges shall put the following questions:

{1} Have you resided In this state for thirty days immediately preceding this election?
If so, where have you resided? Name two persons who knew of your place of residence.

(2) Have you been absent from thix state within the 30 days immediately preceding this
election? If yes, then the following questions:
(a) Have you continuonsly resided outside this state for a period of four years er mare?
{b) DNid you, while ahsent, look upon and regard this stale as your home?
{¢) Did you, while absent, vote in any other state?

3, Not a Resident of the County or the Precinet - R.C. 3508,21(C)

If the person {s challenged as unqualified on the ground thas the person is not 8 resident of the
county or precinct where he offers to vote, the judges shall put the following questions:

{1} Do you now reside in this county?

{2) Do you now reside in this precinet?

(3) When you came info this precinet, did you coms for a temporary purpose merely or for the
purpose of making it your home?
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4. Not 18 yeara old by Election Day —~ R.C. 3505.20(I3)

Tf the person ig challenged as unqualified on the ground that the person is not of legal voting age,
the Judges shall put the foliowing question; “Are you 18 ysars of age or more to the best of your
knowledge and helisf?"

Decision on Challenge |
The presiding Judge shall put such other questions to the parson challenged under respective heads
designated by this section, as are necessary to test the parson’s qualifications as an elector at the election,

0 Failure or Refusal to Answer
Tf 2 person challenged refhges to answer fully any question put to the person, is unable 1o answer
the questions as they were answered on the registration form by the person under whose name the
porson offers 1o vote, refiugos to sign the person's name or make the person's mark, or if for any
other reason a majority of the judges belizves the person Is nof entitied to vote, the judges shall
refuee the person = ballot,

¢ Failure to Qualify
{f s person is disqualified under R.C. 3505.20(C) becaugs the person does not now reside inthe
county or precinet, the presiding judge shall Inform the person of the person's right 1o vote in the
persap's proper county or precinct of residence and instruct the person to contact the appropriate
board of elactions for information concerning the location of the person's voting procinet.

Declsion is Final
The decision of sald judges shall bo final as ta the right of the person challeaged to vote at such election.

Policy and Procedures by the Ohlo Association of Election Officials (OAEQ)

Bacayse statues do not specify the procedures and Emitations for challenging voters, and because it is
widely anticipated that chalienger confusion could cause undue delays in voting, it is necessary to
develop a policy for dealing with challenges posed at the precinct. The goal of thiz policy is to provide
for the statutory rights of the challengers, while maimaining order in the polling location,

Challenger Interference

Challengers may not intarfere with the voting process or unnecessarily delay it. For example, if
challenger challenges so many voters rat his or her activities siow down the voting progess or
mtimidate voters, then the presiding judpe should take immediate action including expeliing him or
her from the polling place. If necessary, the presiding precinet judge shali follow the sieps set forth
below:

& The presiding precinct judge shall orally warn the challenger that his/her actlons are jeopardizing
the voters’ constitutional right to cast a ballor,

o If achallenger again persists in delaying voting, the preslding precinet judge shall notify the
Board of Elections director and dsputy dirsctor of his or her decision to remove the chaifenger
from the voting location.

Initiating the Challenge

0 Challengers shall remain stationed behind the table whers poll workers are seated.

© When 3 challenger wishes to challenge a voter, they shall do so by notifying the presiding judge
aod shall state the reason for the challenge.
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o Whenever pogsible, the presiding judge shall move the chalienged voter in an area no lesg than
10 faot from the poll worker table that will nat obstruct other voters.

Pregiding Judge Dutics and Decision

o  The presiding judge shall ask the appropriate questions by administering Form 10-U.

o Tho presiding judge shail put such other questions to the person chaflenged under respective
heads designated by this section, as are necessary to test the person’s qualifications as an elector
at the ejection.

¢ Tf a person challenged refuses to answer fufly any question put to the person, is unable to answer
the questions as they wers answered on the registration form by the person under whose name
the person offers io vote, refuses to sign the person's name or make the persan's mark, or if for
any other reason a majority of the judges believes the person is not entitled to vots, the judges
shall refuse the person 2 ballot.

& The decision of said judges shall be final as to the right of the person challenged to vote at such
election.
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Form i0-U Prestribed by Secreiary of Stase (12-57)

Affidavit-Oath-Examination of Person Challenged

Revised Code Section 3505.20
The State of Ohio, County, s58:
1, the undersigned, swear or affirm that I will fully and truly

answer ail of the following questions put to me, touching my place of residence and my qualifications as an
elector at this election.

(Check all that apply) Being challenged as unqualified on the ground(s) that:
(A) The person is not a citizen, the following questions shall be put:
(1) Are you a citizen of the United States?

(2) Are you a native or naturalized citizen?

(3) Where were you bom?

If a naturalized citizen, then

' T am the identical person named in the certificate of my naturalization herewith produced for
the inspection of the Judges of Election.

Or,
1 was naturalized on the day of , at
I have had a certificate of my naturalization which is lost, destroyed or beyond my power to
produce to the Judges.
Or,
By reason of the naturalization of my parent(s) I have become a Citizen
of the United States and my parent(s} was naturalized on the day
of , at
B) The person is not 2 resident of the state for thirty days immediately preceding election, the
following questions shall be put:

(1) Have you resided in this state for thirty days immediately preceding this election?

If yes:
(a) Where have you resided?

{b) Names of two persons who know your place of residence,
)
(2)

Y Cross out words or lines not spplicable 50 that statzments and answers made shall be factual.
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Form 10-U Prescribed by Secretary of State (12-97)

(2) Have you been absent from this state within the thirty days immediately preceding this election?
If yes:
(a) Have you continuously resided outside this state for a2 period of four years or more?

{6) Did you, while absent, look upon and regard this state as your home?

(c) Did you, while absent, vote in any other state?

(8 The person is not a resident of the county or precinct where he/she offers to vote, the
following questions shall be put:

(1) Do you now reside in this county?

{2) Do you now reside in this precinct?

(3) When you came into this precinct, did you come for a temporary purpose merely or for
the purpose of making it your home?

(43} The person is not of legal voting age, the following question shall be put:
(1) Are you eighteen years of age or more to the best of your knowledge and belief ?

Other Questions and Answers:

(Refusing or failing to answer any question fully or refusing to sign this form will resuit in the ioss of your nght to vote.)

Challenged Voter's Signature

Sworn to before me and signed in my presence, this day of
- . (Manth) (Year)

Fresiding Judge of Eiection,

Precinet

Township or Ward and City or Village

‘The Presiding Judgs shall put szch other quastions (o Hre parsons challenged aa ay be necessary to tex his qualifications as sa slsctor at the election. R.C, J505.20.

WHOEVER COMMITS ELECTION FALSIFICATION IS GUILTY
OF A FELONY OF THE FIFTH DEGREE
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WITNESSES AND CHALLENGERS POLICY
Adopted by Hamilton County Board of Elections
October 22, 2004

The following is the policy of the Hamilton County Board of Elections regarding

witnesses and challengers in the November 2, 2004 Election. This serves to supplement the

memorandum from t he Secretary of State’s Office dated October 20, 2004, which is attached

hereto.

)

2)

3)

4)

5)

Witnesses and challengers must be Ohio electors, but may be from outside

of Hamilton County.

Challengers are election officials and thetrefore may cast absentee ballots.

The signatures of Party offictals on the certifications of witnesses or

challengers need not be original but may be photocopied, stamped or
faxed, but only with the authority and approval of the involved Party
officer.

Witnesses are not appointed at precincts but only for activities at the

Board. A challenger may remain in the polling place after the close of
voting to observe the process.

A challenger may serve in that capacity for more than one precinct where

there is more than one preeinct located in the same polling place,

The initial names of all witnesses and challengers must be submitted to the
Hamilton County Board of Elections office by no later than Friday,
October 22™ at 4:00 p.n. Changes in that list can be made up until 4:00
p.m. on Menday, November 1%, but changes can only be made in those
precincts in which someone was named by October 22%,

EXHIBIT

i 3
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Conduct at the Polls:

a)

b)

d)

£)

Challengers may not campaign or wear any candidate, issue or
Party identification inside the polling place;

Challengers may not touch any of the election equipment or
supplies;

Challengers may not talk to voters in the polling place;

A challenger who desires to bring a challenge or to cail aftention to
any issues he or she believes should be dealt with in the polling
place shall do so by addressing the presiding judge or, if the
presiding judge is not available any of the other judges, in a polite
professional manner;

A challenger must have a good faith basis for challenging a voter
and may not blanket challenge or randomly challenge voters;

The challenger may challenge a voter only for the following
reasons:

1) lack of citizenship;

it) non-residency in the state;

ili)  non-residency in the county;

iv)  non-residency in the precinct (this challenge may
depend on developments in the pending litigation);

v) not of legal voting age; or

vi}  impersonating an elector.

The challenger shall state which of these reasons apply to the
challenge:

If challenged for any of the reasons stated in i) through iv) the
prospective voter shall be provided with a form 10-U and the
presiding judge or an assigned judge shall ask the questions of that
prospective voter provided on the form that apply to the challenge
being made. If the voter is in the signature book and voter
responds to those questions with answers indicating that they are
qualified to vote and signs the form under oath, they shall be given
a regular ballot, be permitted to vote that ballot and the ballot shall
be deposited in the ballot box. If the prospective voter’s name is

P
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h)
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not in the signature book, but the voter is otherwise qualified to
cast a provisional ballot, if that voter is challenged, he or she shall
complete the Form 10-U and if their answers indicate they are
qualified to vote and they sign the form under oath, they shall be
instructed to cast a provisional ballot. Such provisional voters
shall also complete the provisional ballot envelope and their ballot
shall be placed in the envelope after it has been voted and shall
then be deposited in the ballot box.

If the basis for challenging a voter is that they are impersonating an
elector, the prospective voter shall be asked to sign their name on a
card or piece of paper provided to them by the presiding judge or
judge. The presiding judge and judges shall then compare that
signature to the signature in the signature book. The presiding
judge and judges shall determine based upon the signature offered
by the prospective voter and any other documentation the
prospective vater chooses to provide, whether or not the
prospective voter is permitied to vote. If the presiding judge and
judges determine that the voter is not allowed to vote, the voter
shall be advised that they may appeal that determination to the
Hamilton County Board of Elections.

The presiding judge or judges may move a challenged voter away
from the sign-in table to any area no less than 10 feet from the poll
worker table while the judge and voter are completing the Form
10-17 so that the processing of voters in line may continue.

Challengers shall not use cell phones in the polling place.

Challengers must follow the direction of the presiding
judge. A Presiding Judge must recognize the right of
Challengers to preform the duties conferred on Challengers
under Ohio law. A presiding judge may remove a
challenger from the polling place who the presiding judge
deems to be disruptive following the process outlined in the
attached Secretary of State’s Memorandum of October 20,
2004..

By 4:00 p.m. on Friday, Qctober 22", parties desiring to appoint witnesses

for operations at the Board of Elections shall name those witnesses on the
lists filed with the Board of Elections. Names of witnesses to procedures
at the Board of Elections can be changed by filing the corrected name with

P.
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the Board of Elections by 4:00 p.m. on the day prior to the operation they

are intended to witness. The operations which may be witnessed include:

a)

b}

<)
d)

€)

The preparation of the AV ballots which will begin on Monday,
October 25™ and continue on a daily basis until the election.
Absentee ballots that are challenged shall be kept in the secrecy
envelope until the Board has determined the challenge;

The Election Night receipt of ballots on the first
floor of the building and their preparation for
counting;

The Election Night count in the counting room on the third floor;

The preparation and handling of provisional ballots in the ten days
following the election;

The official count:

i) at the tables where the ballots are reviewed;
i} in the counting room.

Witnesses to Post Election Night activities shall be accepted
pursuant to the Ohio Revised Code.

9 The Director and Deputy Director, in consultation with the Board

of Elections, shall determine the number of witnesses who may be

present for each operation and shall do so giving consideration to
the space available and the ability to efficiently and accurately
complete the process involved. Witnesses shall not handle any

ballots nor the absentee ballot secrecy envelopes or the provisional

ballot secrecy envelopes.

NAWTP'BDELEC T\Misc\Witnesses and Challengers TMB. wpd-irv
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