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SUPERI OR COURT OF CALI FORNI A
COUNTY OF SACRAMENTO

ROSS JOHNSON, Case No. 03AS04931

Pl aintiff,
V.

RULI NG ON SUBM TTED

CRUZ M BUSTAMANTE; LI EUTENANT MATTER; ORDER
GOVERNOR BUSTAMANTE 2002 COWM TTEE, GRANTI NG
PRELI M NARY
a state candidate election commttee; | NJUNCTI ON

YES ON BUSTAMANTE, a state candi date
el ection commttee; and THE CRUZ
BUSTAMANTE COWM TTEE AGAI NST PROP. 54,
a ball ot nmeasure comm ttee,

Def endant .
/

The anmended notion of plaintiff, Ross Johnson
(“Plaintiff”), for a prelimnary injunction against
def endants Cruz M Bustanmante (“M . Bustanmante”),
Li eut enant Gover nor Bustamante 2002 Conmttee (“2002
Committee”), Yes On Bustamante (“Yes Committee”), and The
Cruz Bustamante Conm ttee Agai nst Prop. 54 (Measure
Committee”) (collectively “Defendant”), is GRANTED in part

and DENIED in part, as set forth bel ow
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Plaintiff seeks an injunction agai nst Defendants
based upon four separate asserted theories of violation of
the California Political Reform Act of 1974, Governnent
Code sections 8100, et seq. (the “PRA"), AS AMENDED BY
Proposition 34. (Further statutory references are to the
Government Code unl ess or otherw se indicated). Plaintiff
all eges: (1) M. Bustamante and the 2002 Conm ttee
accepted contributions into the conmttee in anounts that
exceed its net debts outstanding fromthe statew de
general election of Novenber 5, 2002, in violation of
section 85316 of the PRA; (2) M. Bustamante and the 2002
Comm ttee transferred funds raised in violation of section
85316 to the Yes Comm ttee which funds exceeded the
contribution limts under section 85301(c); (3) M.

Bust amante, the 2002 Comm ttee, and the Yes Conmmttee
vi ol ated section 85301(c) by the two former defendants
transferring to, and the Yes Comm ttee accepting,
contri butions from any one person totaling nore than
$21, 200; and (4) the Defendants each viol ated section
85310(c) by transferring to, and the Measure Comm ttee
accepting, paynments for the purpose of nmaking and

di ssem nati ng communi cations that clearly identify M.
Bustamante “at his behest” in amounts in excess of the
l[imt provided under section 85303.

Based upon these asserted theories, and pursuant to
section 91003 and Code of Civil Procedure section 526(a),
plaintiff seeks to enjoin further simlar violations and

to conpel conpliance with the PRAin the formof a
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prelimnary injunction prohibiting Defendants from (1)
accepting contributions to the 2002 Commttee in excess of
the commttee’ s net debts as of Novenmber 5, 2002; (2)
transferring to the Yes Commttee, or any other committee,
funds accepted into the 2002 Conmttee in violation of
sections 85316 and 85301(c); (3) transferring to, or
accepting into, the Yes Commttee, contributions from any
one person totaling nore than $21,200; (4) transferring
to, or accepting into, the Measure Conm ttee, or any other
comm ttee, paynments for the purpose of nmaking and

di ssem nati ng communi cations that clearly identify M.
Bustamante “at his behest” in excess of the applicable
limt. Plaintiff further seeks an order commandi ng

Def endants to annul and reverse any transactions

previ ously undertaken in violation of the foregoing
restrictions.

The core issue at this juncture in this action is
whet her, under the PRA as anended by Proposition 34, the
2002 Comm ttee could accept contributions after Novenber
5, 2002, and the |awful use of such contributions if they
could be lawfully accepted. The answer to this question
is controlled by the proper interpretation of Governnment
Code section 85316, which begins with the plain | anguage
of the section itself. Section 85316 provides:

“A contribution for an el ection may be accepted by a
candi date for elective state office after the date of the
el ection only to the extent that the contribution does not

exceed net debts outstanding fromthe election, and the
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contri bution does not otherw se exceed the applicable
contribution limt for that election.” (Bol d added.)

Many words enpl oyed in section 85316 are specifically
defined by other statutes or applicable regulations to aid
inits interpretation, e.g., candidate (sections 82007 and
84214, Cal. Code Regs., tit. 2, section 18404),
contribution (section 82015), election (82022), elective
state office (82024), net debts outstanding (Cal. Code
Regs., tit. 2, section 18531.6, subd. (d).) The rules
guiding this Court as it interprets section 85316 and
determ nes whether it applies to the given facts are well -
known and shall not be repeated at length. It shal
suffice to say that the court nust endeavor to ascertain
the legislative intent behind the statute, and to
interpret it reasonably and practically within the context
of the PRA so as to give it validity, operability, and to
avoi d absurdity.

In this light, the Court interprets section 85316 as
preventing the 2002 comm ttee from accepting contri butions
after November 5, 2002, which exceed its net debts
outstanding fromthe 2002 election. Since there were no
contribution limts applicable to that election, the 2002
comm ttee could accept contributions w thout single
contribution limts so long as the aggregate anmount of
post-el ection contributions did not exceed the 2002
commttee s net debts outstandi ng as of Novenmber 6, 2002.

While this interpretation is conpelled by the plain

and unanbi guous | anguage of the statute al one, giving due
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consideration to the del ayed effective date provision
under uncodified Section 83, it is further bol stered by
the fact that to interpret the statute otherwi se would run
directly contrary to the inportant purpose of the PRA,
render it essentially inoperable as to a select class of
candi dates, and would result in a patent absurdity. For
exanmple, if the 2002 commttee was i mune fromthe
reasonabl e prospective restrictions of section 85316, it
coul d continue to amass hundreds of thousands of dollars
in contributions after the 2002 el ection for which it was
formed al t hough the conmttee had no outstandi ng debts and
could not lawfully expend the funds beyond the defined
limts for expenses associated with holding office

provi ded under section 89510, et seq.

In particular, under section 85201, and Title 2
California Code of Regul ations sections 18521, 18524, and
18525, subdivision (b) (laws and regulations that, with
the exception of m nor amendnments, predate the amendnents
enbodi ed in Proposition 34), the 2002 Comm ttee was
restricted in the use of the funds held in its statutory
contribution account to only those expenses associ at ed
with M. Bustamante’s 2002 el ection to the office of
Li eut enant Governor and perhaps the expenses associ at ed
with his holding that office as defined by statute. In
fact, since at |east October 2002, the FPPC had opined in
an advice letter that account rules barred a conmttee
formed prior to Novenber 5, 2002, from accepting

contributions for use in a subsequent “el ection”
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regardl ess of whether the “net debts” limt in section
85316 applied to the old commttee. (Fishburn Advice
Letter, No. A-02-271, fn. 6, 10/25/02).

On the other hand, the interpretation of section
85316 adopted in this ruling works no conceivabl e
prejudice or injury to committees existing prior to
Novenmber 5, 2002, and is faithful to the purpose and
intent of the PRA. Under the Court’s interpretation, if a
pre- Novenmber 2002 conmttee had a mllion dollars of
out st andi ng net debt as of Novenber 6, 2002, that
commttee could continue to accept contributions, subject
to no per person contribution limts, in order to retire
the net debt. Further, if the pre-Novenmber 2002 comm ttee
hel d excess canpai gn funds the day after the 2002
el ection, it could transfer those funds to anot her
commttee for another election, without attribution. (See
section 85306.) The commttee could also use those excess
funds for |awful officehol der expenses. The
interpretation is entirely prospective.

The Court is aware that the FPPC s published comments
regarding the effective scope of section 85316 are
contrary to the views expressed herein. The Court is also
m ndful that it is a cardinal principle of statutory
interpretation that the contenporaneous construction of a
statute by the agency charged with its enforcenent is
gi ven great weight, particularly if the statute were
construed around the tinme of its enactnent. (Western Ol

and Gas Association v. Mnterey Bay Unified Air Pollution
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Control Dist. (1989) 49 Cal.3d 408, 425.) However, in
order to be entitled to such deference, the interpretation
must be consistent with legislative intent. (1d.)

The Court determ nes that any interpretation of
Proposition 34 that would permt continued unlimted
contributions to a conmttee established for an el ection
hel d prior to Novenber 6, 2002, would be contrary to the
express intent of the People when they enacted Proposition
34. Section 83 of that Proposition provides that section
85316 applies “to candidates for statew de elective office
begi nni ng on and after Novenmber 6, 2002.” It is clear
froma review of the ballot neasure materials that the
intent of the People in enacting this nmeasure was to limt
the effect of large contributions to candidates for public
office. A construction of the statute that would permt a
candi date for statewide office to evade the restriction
solely because he or she had established a conmmttee for a
pre-2002 el ection would, at the very least, violate the
intent and spirit of the Proposition. Such construction
woul d also result in giving an advantage to candi dates who
had established a pre-2002 conm ttee.

The Court is also aware that, even after Proposition
34, the playing field remains uneven. While candi dates
are limted to soliciting and accepting contributions that
do not exceed $21,200, that limt does not apply to a
candi date’s own contributions to his/her canmpaign. It is
obvi ous that weal thy candi dates enjoy an advant age over

candi dat es of nmpdest neans. However, that fact is not a
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basis to interpret Proposition 34 in such a manner that
circunvents the expressed intent of the voters.

FPPC has opined that commttees established for a
2002 election my continue to raise unlimted funds. Over
the past year or so, FPPC, through advice letters, fact
sheets, and other public statements has provided often
conflicting advice on the subjects that are before the
court in this case. There has been no clear and
straightforward interpretation of the provisions at issue
by either the FPPC or the courts prior to the commencenent
of this action. G ven such state of affairs, Defendants
no doubt acted in good faith to conport their actions to
the FPPC s pronouncenents. There is no evidence before
the Court to the contrary. The Court neither finds nor
concl udes that Defendants have intentionally violated the
| aw. Nonet hel ess, and notw thstanding the prior expressed
views of the FPPC, the Court nust interpret the |aw true
to its |anguage, intent, and purpose.

The 2002 Conmmittee had no net debt outstanding
follow ng the 2002 election. To the contrary, Defendants’
counsel represents that the conmttee had in excess of
$180, 000 in net cash after the election. Thus, pursuant
to section 85316, it was not |lawful to accept
contributions of any amount to the 2002 commttee after
Novenmber 6, 2002. The excess funds inproperly accepted
after Novenber 6, 2002, could not be transferred to any
ot her person or commttee, save and except for purposes of

returning the nonies to the original responsible
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contributor. (See e.g., Cal. Code Regs., tit. 2, section
18531, regarding return of contributions in excess of
contribution limts of Government Code sections 85301,
85302 and 85303.) In this respect, even if it were
determ ned that sone of these post-election funds could be
transferred, such a transfer to the Yes Conmttee would
still necessarily be subject to the $21,200 linitation
pursuant to section 85301(c) and 85306(a). Simlarly, it
woul d not be lawful for the 2002 Conmttee to transfer
those inproperly collected excess funds to the Measure
Comm ttee.

It is inportant to reiterate that there is no simlar
restriction on the transfer of canpaign funds possessed by
the 2002 Committee on Novenber 6, 2002, fromthe 2002
Commttee to the Yes Commttee. Further, nothing
prohi bits the 2002 Commttee fromreturning the inproper
excess post-election contributions to the original donors
for their use as they see fit within the confines of the
| aw. (See section 85319.)

If the funds were inproperly raised, the only proper
di sposition of the noney is to return it to the
contributors. Hence, in the context of ruling on the
notion for a prelimnary injunction, the court does not
reach the issues arising under section 85310.

Plaintiff’s First Amended Conpl aint prays for the
i ssuance of an injunction “prohibiting Defendants from
viol ating Governnment Code section 85310(c) by transferring

to, or accepting into, [The Measure Conm ttee], or any
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other commttee, paynents for the purpose of making and

di ssem nating comruni cations (including but not limted to
tel evision advertisenents) that clearly identify Defendant
Bustamante.” To the extent this prayer for relief is
directed at funds collected by the 2002 Commttee and
transferred to the Measure Conmttee, prelimnary
injunctive relief has been granted as set forth herein.

To the extent Plaintiff’'s notion is directed at other
contributions or transfers, the request for prelimnary
relief nust be denied because the record before the Court
is insufficient to show that such relief is necessary at
this point.

Apart froma transfer of funds fromthe 2002
Commttee to the Measure Commttee, there is no adm ssible
evi dence before the Court concerning any funds that
Def endants are using, or may likely use, in connection
with Measure Conmittee or the canpai gn agai nst Proposition
54, that would arguably violate provisions of section
85310(c). Consequently, the Court need not nmake a
determ nation that any such transfer and use viol ates
section 85310(c). Gven the lack of an evidentiary
record, the Court nust decline to render an advisory
opinion in the abstract on this point in the formof a
prelimnary injunction.

In light of the foregoing, the Court finds, with the
exception of item (d) in the prayer for relief, that the
Plaintiff has denonstrated a |ikelihood that he w |

ultimately prevail upon the nerits of his action and that
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the harmto be suffered if an injunction does not issue
out wei ghs any harmto Defendants if they are so enjoined.

On proof nmade to the court's satisfaction, and good

cause appeari ng:

IT 1S ORDERED t hat during the pendency of this action

t he above-naned defendants, and each of them and their
of ficers, agents, enployees, representatives, and all
persons acting in concert or participating with them are
enj oi ned and restrained fromengaging in, conmtting, or
performng, directly or indirectly, by any neans

what soever, any of the follow ng acts:

1. Accepting contributions to the 2002 Committee in
excess of the commttee’s outstanding net debts
as of Novenmber 5, 2002;

2. Transferring or expending fromthe 2002
Committee any contributions accepted into the
2002 Committee in excess of that commttee's
out st andi ng net debt as of Novenber 6, 2002,
other than to return said funds to those who
made t he post-election contributions.

IT IS FURTHER ORDERED t hat,

3. Al'l funds accepted by the 2002 Committee after
Novenmber 5, 2002, that have been transferred to
the Yes Comm ttee and/or the Measure Conm ttee
and are possessed by said commttees on the date
of this order, shall be immediately returned to
the 2002 Committee for proper disposition in

accordance with the terns of this order
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IT IS FURTHER ORDERED t hat, before this order shal
take effect, Plaintiff nust file a witten undertaking in
the sum of $50, 000, as required by Code of Civil Procedure
Section 529, for the purpose of indemifying Defendants,
and each of them for the damages as they may sustain by
reason of this prelimnary injunction if the court finally
decides that Plaintiff is not entitled to it.

IT 1S FURTHER ORDERED that the prelimnary injunction
as set forth above shall issue on Plaintiff's filing a
written undertaking in the sum specified above.

The Court reserves jurisdiction to nodify this
injunction as the ends of justice may require.

The Court will entertain an objection by either party
to the amount of the bond set forth in this order. See
Code of Civil Procedure section 995.920 et seq.

Prevailing party plaintiff shall prepare the formal
or der.

DATED:

LOREN E. McMASTER
Judge of the Superior Court
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