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Mr Justice Ferris :

Outline of the proceedings

1.

In this action the claimants, who are Sir Elton John and certain companies closely connected with him, claim damages for
negligence against the first defendants, Price Waterhouse. Price Waterhouse are the well-known firm of accountants now
practising under the name PricewaterhouseCoopers. | will refer to them as "PW". The corporate claimants (that isto say
the second third and fourth claimants), but not Sir Elton, make a somewhat similar claim in negligence against the second
defendant, Andrew Haydon. | will explain who Mr Haydon is after | have set out some further matters of background.

. PW and Mr Haydon, in addition to denying liability to the claimants, have brought contribution proceedings against Sir

Elton. In addition PW have brought proceedings under Part 20 of the CPRs against Frere Cholmeley, afirm of solicitors,
and its successor firm Frere Cholmeley Bischoff. | will refer to both firmsas "FC". FC were at al material timesthe
solicitorsto Sir Elton and the claimant companies. The firm ceased to exist as a practising entity in 1998. Some of its
former partners are now partnersin the firm of Eversheds, who represent the claimants in these proceedings. Others of
the former partners have joined different firms.

General Background

Sir Elton John is an internationally famous writer composer and performer of popular music. He was born in Pinner,
Middlesex, in 1947 and his career began in this country in the late 1960s. His international fame dates from about 1970
and has been continuous since then. He was awarded the CBE in 1996 and a knighthood was conferred upon himin
1998. Many of the events with which this action is concerned occurred before 1998 but | will refer to him throughout as
"Sir Elton".

. Like other artists engaged in the fields of entertainment and popular music, Sir Elton has needed the services of a manager

to organise his career. In his early years he was managed by an organisation named Dick James Music. However by
1973, and perhaps as early as 1971, he placed his career in the hands of an individual named John Reid and a company
formed by John Reid to provide management services which was named John Reid Enterprises Limited ("JREL"). John
Reid, through JREL, continued as Sir Elton's manager until the relationship was terminated in May 1998.

While John Reid himself was at al times the individua principally concerned in JREL , the work involved in the
administration of Sir Elton's affairs was considerably more than could be handled by asingleindividual. A number of
other persons were, therefore, from time to time concerned with those affairs on behalf of JREL. There waslittle
evidence before me about the position during the 1970s, although the general picture seems to be onein which inadequate
financial controls were applied in the management of the businesses of Sir Elton and his companies and of JREL itself.

In 1981, under the guidance of Arthur Andersen ("AA™), who had been retained in the preceding year as accountants and
financia advisersto Sir Elton, his companies and JREL itsdlf, efforts were made to tighten up the financial aspects of the
management. A chartered accountant named Pelham Allen was engaged by JREL as financial manager in March 1981. Mr
Andrew Haydon, the second defendant, was also engaged by JREL . Mr Haydon was born in 1955. He qualified as a
chartered accountant with PW in 1980 and became employed by JREL on 8th July 1981. He worked under Pelham
Allen, but for thefirst year or more of his employment he was not much concerned with the day to day management of
Sir Elton's affairs.

. InMay 1983 Mr Pelham Allen left the employment of JREL and Mr Haydon was appointed as financial controller in his

place. He was also designated joint general manager of JREL, the other general manager being Miss Catherine MacRage, a
lawyer. When Miss MacRae left JREL in 1987, Mr Haydon became sole general manager. He was made a director of
JREL in 1995 and was, in fact if not in name, its managing director.

Reference has aready been made to Sir Elton's companies. Like many entertainers and other individuals with high
earning capacity, Sir Elton provides his services through a number of companies. Three of these companies are claimants
with Sir Elton in these proceedings. They are respectively Happenstance Limited, William A. Bong Limited and J. Bondi
Limited. | will refer to them collectively as "the EJ companies’ and individually as "Happenstance” "Bong" and "Bondi"
respectively.
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15.

The shares in Happenstance, or the majority of them, are owned by a charity named Watside Charities. Happenstance is
the company through which Sir Elton provided his services on overseas tours between about 1982 and 1986. On 2nd
September 1982 it entered into a service agreement with Sir Elton. Under that agreement Sir Elton agreed to provide his
services as a composer, writer, performer, recording artist and entertainer outside the United Kingdom and Eire
exclusively to Happenstance. In return Happenstance agreed to pay Sir Elton a salary which (simplifying a more complex
formula) was equivalent to 99 per cent of the net income realised by Happenstance in each year from the expl oitation of
Sir Elton's services. Thus Sir Elton, although not a director or shareholder in Happenstance, was entitled to almost the
entirety of what would otherwise have been the profits of Happenstance.

Bondi isawholly owned subsidiary of Happenstance. By agreements dated 1st December 1986 the 1982 agreement
between Sir Elton and Happenstance was brought to an end and Sir Elton agreed with Bondi to provide his services
outside the United Kingdom and Eire exclusively to Bondi as from 20th October 1986. Bondi agreed to pay Sir Elton a
sdary in accordance with aformula equivalent to that previously applicable as between Sir Elton and Happenstance. The
practical effect, therefore, was that as from 20th October 1986 Bondi took over the position previously occupied by
Happenstance, on substantially the same terms.

Bong is the company through which Sir Elton provides his servicesin the United Kingdom and Eire. A service
agreement to this effect was entered into between Sir Elton and Bong on 28th May 1976. That agreement provided for the
payment by Bong to Sir Elton of ayearly salary of £6000 "or such further salary asthe parties hereto may agree”. It
seemsthat theinitial salary was substantially increased over the years, for in 1993 Sir Elton's gross remuneration from
Bong was £375,000 and in each of the next two years it was over £2.5 million. Clearly Sir Elton himself had a
substantia interest in the net income of Bong, athough it does not appear that he was legally entitled to receive, by way
of remuneration, virtually the whole of this net income, as he was in the case of Happenstance and Bondi.

Particulars of the directors and secretaries of the EJ companies were helpfully set out in Appendix C to the opening
submissions of Mr Fletcher, counsel for Mr Haydon, the accuracy of which was not challenged. So far as these
particulars are material to theissues in the action they can be summarised as follows:-

(i) Happenstance: Sir Elton's mother and step-father, Sheila and Frederick Farebrother, were directors from 1980 or
1981, except for a period between 1982 and 1983 when Pelham Allen replaced Frederick Farebrother. Mr Haydon
became a director of Happenstance on 1st September 1987. From then until 28th April 1998 the directors were Mr
Haydon and the Farebrothers. Mr Haydon was secretary during two periods, one lasting about 2 monthsin 1986 and one
lasting about 22 monthsin 1988 and 1989. The Farebrothers are persons of no business experience and played no active
part in the management of the affairs of Happenstance. For many years they have lived abroad.

(i) Bondi: Mr Haydon became sole director on 28th August 1986, which was about the time that Bondi became active,
and he remained sole director until 28th April 1998.

(iii) Bong: Between 1970 and 1st April 1980 Sir Elton himself was the sole director. On 1st April 1980 his mother Sheila
Farebrother became sole director in his place. Mr Haydon was secretary during the same two periods as he was secretary
of Happenstance.

The management agreementsin summary

Inthisaction agreat dea depends upon the terms of the management agreements which were from time to time in effect
between Sir Elton and the EJ companies on the one hand and John Reid and JREL on the other hand. In due course |
shall have to consider in some detail the meaning of the provisions of one of these agreements, namely that dated 14th
March 1986 ("the 1986 Agreement"). At this stage, however, | propose only to set out a brief description of the main
terms of the various agreements in order to establish the contractua framework.

(1) The 1973 Agreements

The first formal agreements are dated 16th July 1973. The essence of them was that, by two separate agreementsin
similar terms, Bong and a company named Sackville Productions Limited (which then performed the role subsequently
performed by Happenstance) appointed JREL to manage the career of Sir Elton. JREL wasto receive 20% of the gross
receipts of Bong and Sackville respectively in respect of Sir Elton's services as a performer; 10% of their gross receipts
in respect of Sir Elton's recordings; and no commission in respect of Sir Elton's activities as a composer, writer or
arranger of musical works. These agreements were to have effect for afixed period of three years from 11th May 1973.

(2) The 1977 Agreements

New agreements were entered into by Bong, Sackville and JREL on 16th August 1977. The genera scheme of these
agreements was similar to that of the 1973 Agreements, save that JREL's commission on recording income was increased
from 10% of the gross receipts to 15% of gross receipts and JREL was also to have commission at the rate of 10% of
recel pts from the creation or writing of articles or literary works, but nothing in respect of Sir Elton's activitiesas a
composer writer or arranger of musical works. The 1977 Agreements were to have effect for afixed term of five years
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from 11th May 1976.
1

(o))

. Although the five year term of the 1977 Agreements expired on 11th May 1981, the parties treated the 1977 Agreements
as continuing to govern their relationship, subject to the variation mentioned in the next paragraph, until they were
superseded by the 1986 Agreement as hereafter mentioned. However in 1982 Happenstance replaced Sackville asthe
company through which Sir Elton provided his services outside the United Kingdom and Eire. By an agreement dated 1st
September 1982 Happenstance was formally substituted for Sackville for the purposes of the 1977 Agreements as from
that date.

1

~

. By an undated memorandum signed by John Reid and Sir Elton in November 1984 JREL 's rate of commission for the
period from 11th May 1981 to 31st December 1983 was expressed to be varied as therein mentioned. The details of the
variations do not matter for present purposes.

(3) The 1986 Agreement

18. Negotiations for a new agreement began during 1982. They turned out to be extremely protracted. | heard a great deal of
evidence about them in the course of thetrial and | shall have to consider them in detail in relation to some of the issues
which have been raised. For avariety of reasons, not all of them connected with the protracted nature of the negotiations,
the new agreement was not executed until 14th March 1986. The term of the agreement was to be the period from 1st
January 1984 to 31st December 1989 and continuing thereafter until terminated by notice given by any of the parties. |
will refer to it as "the 1986 Agreement”, although this description may cause some confusion in the light of the fact that it
had retrospective effect for more than two years.

19. The 1986 Agreement was a much more elaborate document than its predecessors. The partiesto it were (1) Bong; (2)
Happenstance; (3) a company hamed the Rocket Record Company Limited, which has no part in the events which led up
to these proceedings and whose rights and obligations | shall ignore; (4) Sir Elton; (5) JREL ; and (6) John Reid. The
previous arrangements between the parties to the 1973 and 1977 Agreements were summarised in the recitals and it was
then recited that

"It isthe wish of the parties hereto that new arrangements be entered into relating to the continuing management by JREL
and concerning certain administrative functions which have been and will continue to be undertaken by JREL in respect
of Bong Rocket Happenstance and Mr John and certain other parties associated with Mr John."

20. Itisconvenient to note at this stage the following features of the 1986 Agreement, although many of the detailswill be
left until later in this judgment:

(2) Bong, Happenstance and Sir Elton each appointed JREL asits or his exclusive manager during the term of the
agreement (clause 4).

(2) By clause 5 Bong and Happenstance each appointed JREL to act as administrator for it and to perform functions
described as " Administrative Functions' and "Tour and Recording Administration”. These terms were defined by
reference to Schedules 3 and 5 respectively and | shall have to come back to the second of them. JREL agreed to perform
these functions.

(3) Sir Elton aso appointed JREL as his personal administrator to perform the administrative duties specified in Schedule
4.

(4) Clause 7 set out certain genera provisions regarding the performance of JREL's duties. These are central to one of the
main issues in thisaction but | will not go into them at this stage.

(5) Clauses 8 to 11 set out elaborate provisionsin respect of JREL's commission. For present purposes the most
important of these provisionsis Clause 9.1, under which JREL was to be paid 20% of the gross amount of the income
derived from "the Managed Activities' or the products thereof. The Managed Activitieswere defined in Clause 1.1.3 and
Schedule 1. In substance they included all of Sir Elton's activities as writer, composer, performer or recording artist,
including hisincome from publishing articles, musical, literary and dramatic works. JREL had not been entitled to
commission on this publishing income under the 1973 or 1977 Agreements.

(6) Clause 13 contained a provision requiring JREL to pay its own expenses incurred in the performance of its duties.

(7) By Clause 18 provision was made for the termination of the Agreement in certain events.

(8) By Clause 20 John Reid agreed to indemnify Happenstance, Bong and Sir Elton in respect of any breach of its
obligations on the part of JREL. Sir Elton entered into a corresponding obligation in respect of breaches by Happenstance
and Bong. Thus John Reid and Sir Elton became, in substance, guarantors for their respective companies.

21. By asupplemental agreement dated 1st December 1986 and made between the same parties as the 1986 Agreement and
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23.

24.

25.

26.

27.

aso Bondi, which had become entitled to the services of Sir Elton outside the United Kingdom and Eire in place of
Happenstance, Bondi was brought into the arrangements established by the 1986 Agreement asiif it had been a party
thereto alongside Happenstance and Bong.

(4) The 1992 Agreement

Another agreement supplemental to the 1986 Agreement was entered into on 26th March 1992 between all those who
were parties to the 1986 Agreement and also Bondi. By this agreement it was provided that the terms of the 1986
Agreement should continue until the 31st March 1997 and thereafter until terminated by at least six months notice. The
detailed provisions of the 1986 Agreement were, however, modified in certain respects. The only modification whichis
relevant to these proceedingsis one under which it was agreed that JREL would bear the salaries and expenses of certain
employees of Bong who were engaged to provide servicesfor Sir Elton. It will be necessary at alater stage to consider
the details of this modification.

(5) The 1997 Agreement

By afurther supplemental agreement made between the same parties as the 1992 Agreement and dated 24th June 1997 the
term of the 1986 Agreement was continued for aminimum of five years from 1st July 1997. That Agreement could not,
therefore, be terminated by notice expiring earlier than 1st July 2002. Some further modifications were, however, made
to the detailed provisions of the 1986 Agreement. The main changes were as follows:-

(1) JREL's genera rate of commission was reduced from 20% to 15% of the relevant grossincome;
(2) On publishing income a dliding scale of between 5% and 15% of the net receipts wasto apply;

(3) Commission was to be paid at areduced rate on income received after the end of the term under contracts entered into
during the term;

(4) JREL was no longer to bear the salary and expenses of Bob Halley (one of the employees of Bong referred to in the
1992 Agreement) after 1st July 1997.

Sir Elton'srelationship with John Reid and JREL and his attitude to business matters

All the parties to these proceedings were in agreement that the successive Management Agreements were all generous to
John Reid and JREL. The 20% commission rateis at the very top end of the range of commission rates which artists
commonly agree to pay to their managers. Before Sir Elton entered into the 1986 Agreement FC, as his solicitor, wrote to
him warning him that the agreement was extremely generousto John Reid. | find that Sir Elton must have received this
letter, although he disputed this. | think it probable that he also read it. Whether he fully absorbed its contentsis a more
doubtful matter, having regard to Sir Elton's attitude to business matters on which | comment later. During the
negotiation of the 1986 Agreement and again at the time of the negotiation of the 1992 Agreement, FC tried to persuade
Sir Elton to insist that the commission should be payable on net, not gross, receipts. On each occasion, after discussions
directly with John Reid, Sir Elton decided to accept a gross receipts basis. The most that was achieved in favour of Sir
Elton was the agreement in respect of staff salaries and expenses embodied in the 1992 Agreement, the reductionsin the
rate of commission implemented by the 1997 Agreement and, it seems, some fairly minor concessions offered on an ad
hoc basis by John Reid from time to time.

This generosity on the part of Sir Elton was attributable to two things. First Sir Elton is clearly aman of an uncommonly
generous disposition. He likes spending money on himself and on gifts or other benefits to friends. Secondly there was a
very close relationship between Sir Elton and John Reid.

The nature of this relationship is best described in Sir Elton's own words. In paragraph 8 of his witness statement he said

"Until late 1997 and in particular the discovery of the matters which led to the termination of his servicesin May 1998, |
trusted John Reid absolutely. We had a personal relationship for five years from 1970 until 1975 and, even after that
relationship came to an end, we were extremely close throughout the time of his management of my affairs until, really,
the last year. | relied upon him and the advisers he employed, in particular [PW] and Andrew Haydon to look after my
business affairs properly and to do all that was necessary to act in my best interests. | |eft business matters entirely to
[JREL] and the professionals they retained to act and advise on my behalf and on behalf of my companies."

Sir Eltonis, if | may say so, clearly aman of great intelligence. He has the ability to understand almost anything whichis
explained to him. But he haslittle or no interest in business matters and does not bother to understand matters which do
not interest him. He substantially recognised thisin the following passage in his cross-examination by Mr Hapgood (Day
10, pages 18-20)

" Q. Could you please go to paragraph 6 of your witness statement, bundle B? Sir Elton, you say there that you are:
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"... aprofessional musician and performer, but | have no ability or aptitude for business matters."

Do you seethat at paragraph 6?

A. Yes.

Q. That is something of arecurring theme, isit not,
throughout your statement?

A.Yes.

Q. Sir Elton, do you accept that ability and aptitude are
two very different things?

A. |l am sorry?

Q. You understand that ability is one thing, and aptitude is something else?
A. Inwhich respect?

Q. | am so sorry?

A. Inwhat respect?

Q. They have different meanings and refer to different
concepts?

A. Yes, | see. They are two different words, so they are

bound to have two different meanings.

Q. So thereis no misunderstanding between us, what | am going to put to you isthat you were perfectly well ableto
understand financial information, but you simply were not bothered to do so; that would be afair characterisation of your

attitude over the years, would it not?

A. No.

Q. Why that iswrong?

A. | have never been interested in business. | never had
aflair for business. | have aflair for writing songs,

| have aflair for composing, and | have aflair for
performing and making records. | do not have an
aptitude for business.

Q. Exactly. You do not have an aptitude, but you are
certainly able to understand basic financial
information, are you not?

A. Basic financia --

Q.Yes

A.Yes."

Sir Elton's lack of interest in detailed matters of businessis further illustrated by the fact that on more than one occasion
he failed to keep appointments with partnersin PW who, as | shall explain, became his own financial advisers aswell as

Page: 9
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performing other roles. On at least one occasion a partner went by arrangement to see Sir Elton at his home in Windsor
but was not received by Sir Elton. On another occasion a different partner went to see Sir Elton in Los Angeles but Sir
Elton declined to see him. In the period in which PW were his advisers they prepared numerous reports on his financia
position, which were unfavourable because of his spending habits. Sir Elton took little or no notice of these and on one
occasion sent areport back to Mr Haydon torn into small pieces.

. Sir Elton'sindifference to the details of financial and business matters was for along time compounded by the fact that he
had serious problems with alcohol and drug abuse. Sir Elton himself is now quite frank about these problems. He says
that he was cured of them in 1990 and there is no reason to doubt this.

Itisright to add that John Reid had similar problems at the same time. He too is quite frank about them and in his
evidence he acknowledged Sir Elton's help in helping him to overcome them in 1991.

PW'sinvolvement with Sir Elton, the EJ companies and JREL

As| have aready mentioned, the affairs of Sir Elton and JREL had fallen into some disarray by 1980 and AA were
engaged in order to sort them out and introduce proper financia disciplines. JREL 's engagement of Mr Pelham Allen
and, under him, Mr Haydon was, as | have indicated, done on the recommendation of AA. The firm itself took on the
role of financia and taxation adviser to Sir Elton and the EJ companies and auditor of the EJ companies and of JREL .

Sir Elton got on well with Pat Desmond, the AA partner who was principally responsible for his affairs. Although Sir
Elton had begun to instruct FC as his solicitors from about 1981 onwards, their instructions came from AA rather than
directly from Sir Elton himself. Thiswas clearly what Sir Elton wanted at the time.

PW replaced AA in 1987. Discussions leading up to the engagement of PW seem to have begun in about February of that
year and were completed by the end of June. In the course of these discussions AA co-operated fully with PW and there
was a proper hand-over between the two firms. PW's formal letter of engagement is dated 1st July 1987 and was
addressed to Sir Elton care of JREL's office. It was signed by Sir Elton by way of acceptance. There was no separate
acceptance of the engagement on behalf of any of the EJ companies. At about the same time PW became auditor to JREL.

In the course of these proceedings it has been suggested that the replacement of AA by PW was something engineered by
Mr Haydon, who was by then the general manager of JREL, and that Sir Elton thereby lost the services of afirmin
which he had complete confidence and which was replaced by PW with whom he never devel oped the same rapport. | do
not think thiswould be particularly materia even if it was correct, but | think it right to say that | do not accept it. | find
that the change occurred because Pat Desmond was sent to one of AA's offices abroad and was no longer able to attend to
Sir Elton's affairs. Sir Elton did not get on as well with his successor as he had with Pat Desmond and it was decided that
achange of accountancy advisers should be made. Mr Haydon was undoubtedly responsible for introducing Sir Elton
and the EJ companies to PW, the firm with which he had qualified. This was because, once the decision to change had
been made, it was obvious that the services of another major firm of accountants would be required and Mr Haydon
understandably used his own contacts. | see nothing sinister or self-serving in this. | do not think that it was, in the end,
seriously suggested on behalf of Sir Elton that anything of this kind was involved.

At thetime of the change from AA to PW the accounting years of Happenstance and Bong ended on 31st March. (For
Bong this remains the relevant date. In the case of Happenstance it was changed to 31st July in 1990 and to 31st
December in 1998, but nothing turns on these changes). AA completed the audits of the accounts of Happenstance and
Bong for the year ended 31st March 1985. The first accounts of these companies which PW audited were for the year
ended 31st March 1986. The first accounts of Bondi to be prepared were for the period which ended on 31st March
1987. These were audited by PW.

Breakdown of relations with John Reid and JREL and termination of the 1997 M anagement
Agreement

The business and personal relationship of Sir Elton and John Reid had seldom proceeded entirely smoothly but it
deteriorated sharply in the early months of 1998. | am not required to make findings as to the causes of the deterioration,
but it seemsfair to say that various factors played their part. Sir Elton became increasingly annoyed that his financial
advisers were always telling him that he must cut his spending. He found this difficult because of his extravagant
propensities and because he did not see why he could not spend what he wanted when he knew that his earnings were
very largeindeed. It seems that he began to doubt the efficacy of John Reid's management and to feel that too large a
proportion of his own earnings were being paid to JREL . Relationships were exacerbated in January 1998 when the
Daily Mirror published a copy of aletter from PW to Sir Elton advising him on hislatest financia crisis. This letter and
other documents were apparently taken from the waste bins at JREL 's offices by athird party who sold them to the
newspaper. Sir Elton was undoubtedly furious at this and blamed JREL for alapse of security.

Mr Frank Predland, a partner in FC, had acted for Sir Elton in litigation during the 1980s and had played a part in the
negotiation of the 1992 Management Agreement, but his involvement with Sir Elton in the early 1990s was, as he put it,
"very episodic and infrequent”. He became more closealy involved from about 1996 and by the summer of 1997 Sir Elton
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had begun to repose a considerable degree of trust and confidencein him. In October 1997, at Sir Elton's request, Mr
Predand visited him in Atlanta. Sir Elton made Mr Presland aware of his concerns about his financial position and his
increasing disenchantment with JREL . One consequence of this was that Mr Presland advised Sir Elton that he should
have his own financial manager who would be independent of JREL and report direct to Sir Elton. Miss Lindsay Moffatt,
asolicitor with some financial experience, was appointed to this position in February 1998.

38. At the end of February 1998 Sir Elton decided, on the advice of Mr Presland, to commission an independent audit of his
financial position. On 9th March KPMG were instructed to carry out thistask. As aresult of KMPG's investigations
complaints against John Reid and JREL were formulated under two heads. The first head of complaint was that the
salaries and expenses of the members of staff mentioned in the 1992 Management Agreement had not been borne, or had
not been fully borne, by JREL in accordance with that Agreement. The second head of complaint, which does not appear
to have been fully worked out when matters were brought to a head as hereafter mentioned, was that certain paymentsto
third parties concerned in the organisation of Sir Elton's overseas tours which, on Mr Presland's interpretation of the
1986 Agreement, ought to have been borne by JREL, had been borne, not by JREL , but by Happenstance or, in later
years, Bondi. | will refer to this second head as "the tour agents' costs' claim, but the use of this description is not to be
regarded as pre-empting a number of issues which, aswill appear later, arise in respect of it. At alater stage of this
judgment it will be necessary for me to evaluate these two heads of complaint in considerably greater detail, but this short
statement of them will suffice for present purposes.

39. John Reid seems to have got wind of the complaint about salaries and expenses early in April 1998. Thisis hardly
surprising, because KPMG's investigations involved the examination of the records kept by JREL and discussion with
Mr Haydon and other employees of JREL, so that it must have been apparent what was concerning KPMG. Mr Presland
taxed John Reid with the complaints at meetings on 15th and 17th April 1998. There followed a period during which
further discussions and correspondence took place and the possibility of a compromise was explored. For part of the time
John Reid was represented by Messrs Herbert Smith. By aletter dated 12th May 1998 Mr Presland, on behalf of Sir
Elton and the EJ companies, formally accepted what was said to be JREL's repudiatory breach of the 1997 Management
Agreement and claimed to terminate that Agreement forthwith.

40. Early in the week beginning 11th May there were two meetings between Mr Presland and Mr Reid, who was not
accompanied by Herbert Smith, at which agreement was reached. This agreement was embodied in written Heads of
Agreement which were signed by Sir Elton and Mr Reid on 15th May 1998.

41. Atalater stageit will be necessary for meto examine in greater detail the terms of the Heads of Agreement and the
negotiations leading up to them. For present purposes it will suffice to say that, during the course of the negotiations,
JREL paid £688,000 to Sir Elton or the EJ companies. Under the Heads of Agreement Mr Reid and JREL agreed to pay a
total sum of $5 million. Thiswas additional to the £688,000 already paid, although this was not stated in the Heads of
Agreement. A maximum of £1 million was to be credited against the $5 million in respect of commission due down to
30th June 1998. The balance wasto be paid in four equal half yearly instalments on 1st January and 1st July in each of
the next two years. Although the credit of £1 million was expressed to be a maximum amount the full amount appearsto
have been allowed without investigation as to whether it was the true amount. The balance has, | understand, been
satisfied in the agreed instalments. The Management Agreement was expressed to be terminated on Friday 15th May
1998. JREL expressly agreed that it would not be entitled to any commission after 30th June 1998, including the
post-termination commission of 2.5% provided for by the 1997 Agreement.

The claimsin the present proceedings

42. Sir Elton and the EJ companies contend that the amounts recovered from John Reid and JREL under the compromise |
have referred to did not cover their entire loss resulting from JREL's breach of contract in respect of the tour agents' costs
and the salaries and expenses. The sum of $5 million referred to in the Heads of Agreement represented, it is said, not the
full amount of the loss but the maximum amount which it was possible to recover from John Reid and JREL, having
regard to their respective financial positions. It is claimed that there remains a substantial difference between that sum and
the full amount of the loss. The claimants seek to recover the amount of this difference from the defendants. In describing
the basis of their claim it is necessary to consider separately (i) the tour agents costs claim against PW; (ii) the salaries
and expenses claim against PW; (iii) the tour agents' costs claim against Mr Haydon; and (iv) the salaries and expenses
claim against Mr Haydon. At this stage of my judgment | will deal with them only in very summary form.

(1) The tour agents costs claim against PW

43. Although the proceedings allege that PW were concerned with Sir Elton and the EJ companiesin avariety of capacities
(financial advisers, tax advisers, accountants and auditors), as the case has been refined during the course of argument
the only capacity which isreally relied upon by the EJ companiesisthat of auditor. The claim of Sir Elton himself is, as|
understand it, based upon PW's duties as financial advisers. The steps by which the claimants seek to make good their
claim can be summarised asfollows:-

(i) On thetrue construction of the 1986 Agreement, the relevant provisions of which were carried through into the 1992
and 1997 Agreements, the tour agents' costs (the nature of which will call for detailed consideration later) should have
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45,

46.

been borne by JREL.

(if) In fact JREL so managed matters that, in breach of its contract with Sir Elton and the EJ companies, the tour agents
costs were borne by one or other of the EJ companies.

(iif) PW noticed this practice in the summer of 1989 when they were carrying out the audit of the accounts of
Happenstance for the year ended 31st March 1987 and, internally within the audit team, questioned whether it was
correct.

(iv) PW neither satisfied themselves that this treatment of tour agents' costs was (contrary to the audit partner'sinitial
view) correct nor reported the matter to Sir Elton or his solicitors (FC) or anyone else independent of JREL who could
have taken the matter up.

(v) PW made asimilar error in each subsequent year when auditing the accounts of the EJ companies.

(vi) PW'sfailures summarised at (iii), (iv) and (v) amounted to breaches of duties of care owed to the EJ companies and
Sir Elton himself.

(vii) Asaresult of these breaches Sir Elton and the EJ companies have suffered loss. In the pleadings the lossis said to
be the amounts wrongly paid away by the EJ companies, credit being given for the amounts recovered from John Reid
and JREL under the compromise | have referred to. Asthe case has devel oped, however, the claim has changed,
although no amendment to the pleadings was made. What is now said isthat (a) theinitial payment of the tour agents
costs by the EJ companies was correct; (b) the effect of the Management Agreementsis that JREL should have recouped
the tour agents costs to the EJ companies by way of inter-company re-charge; (c) JREL wasin breach of contract in
failing to effect such recoupment; and (d) PW'sfailure to draw attention to this breach of contract went on for so long and
the amounts became so large that, when JREL's breach of contract was eventually discovered in 1998, it wasimpossible
to recover the full amount from JREL or John Reid because neither of them had sufficient assets.

(2) The salaries and expenses claim against PW
The elements of this claim are somewhat more straightforward. | summarise them as follows:-

(i) The salaries and expenses in question were, in the first instance, properly paid to the relevant employees by their
employer, which was Bong.

(i) Under the terms of the 1992 Agreement, continued in modified form by the 1997 Agreement, these salaries and
expenses ought to have been repaid by JREL to Bong on amonthly basis.

(iii) Infact JREL did not make monthly repayments to Bong. It purported to make partial recoupment by means of
inter-company re-charges, but these were not made at the proper time, they did not effect full recoupment even as a matter
of book entries and such book entries as were made were not followed by payment in full.

(iv) As auditors PW should have made themselves aware that the provisions of the 1992 Agreement were not being
implemented by JREL and reported thisfact to Sir Elton or the EJ companies. They failed to do any such thing and thisis
said to be a breach of aduty of care owed by them.

(v) Asinthe case of the tour expenses claim, the statement of claim asserts that the loss resulting from the aleged
negligence isthe full amount of the salaries and expenses not recouped by JREL . Asthe case has been developed it has, |
think, been recognised by the claimants that the recoverable loss (if any) is the amount which the claimants were unable to
recover from John Reid or JREL by reason of the delay in discovering the true position.

(3) The tour agents costs claim against Mr Haydon

This claim, which is made only by the EJ companies and not by Sir Elton, differs from the equivalent claim mainly in
respect of the nature of the duty of care relied upon. In the pleadings two duties of care were alleged, afiduciary duty and
aduty of care owed in tort. Both duties were said to arise from Mr Haydon's position as adirector of Happenstance and
Bondi and as what was said to be a "shadow director" of Bong. In the case of the tortious duty of care, Mr Haydon's
position as the secretary of Bong during certain periods was relied upon, but ultimately it was accepted that this was not
really relevant. More importantly, the claim for breach of fiduciary duty was dropped at an early stage of the trial.
Accordingly the case against Mr Haydon has proceeded solely on the basis that he owed a duty of care to each of the EJ
companies as a director or shadow director.

Asit was agreed at tria that questions of the amount of damages should be referred to an inquiry in the event of liability
being established, the nature of the loss flowing from Mr Haydon's breaches of a duty of care was not fully explored at
trial. But the substance of the breaches of duty alleged against Mr Haydon is that, as a director or shadow director, he
ought to have ensured that the EJ companies did not bear the tour agents' costs. It seemsto me that, if such breaches
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were established, the loss resulting from them would be somewhat different from the loss resulting from breaches of
PW's duty of care, because Mr Haydon's duty was, if the claimants are right, a duty to secure aresult (i.e. that third
party tour expenses were recouped by JREL) not just a duty to report the existence of abreach of contract so that the EJ
companies secured whatever remedy was available. | have thought it right to draw attention to this point, although | am
not to be taken as expressing a concluded view on it.

(4) The salaries and expenses claim against Mr Haydon

. | do not find it necessary to say much about this claim. The relevant considerations are similar to those in respect of the
tour agents' costs claim.

The claims and the defences raised in respect of them, which | shall not attempt to summarise at this stage, raise a
multiplicity of issues, by no means al of which will be apparent from my summary. | do not find it easy to devisea
scheme of dealing with these issuesin alogica sequence. | shall endeavour to deal with the points raised in the order
which seems likely to be most intelligible.

Touring and tour expenses
(1) General

Touring, particularly in North America and Canada, has always been a mgjor source of income for Sir Elton and the EJ
companies. | propose to begin by describing the structure which was brought into existence for the arrangement and
administration of Sir Elton's North American tours. This remained largely unchanged throughout the period with which |
am concerned.

An important feature in the establishment of this structure was the attitude of the United States Internal Revenue Service
("IRS"). Not surprisingly, United Statestax is payable on the profits of performing in the United States. | wastold that
the IRS adopts a particularly stringent attitude towards the taxation of the receipts of overseas artists who performin the
United States. Unless specia arrangements are made the IRS will attend the venue where a performance takes place and
exact immediate payment of the tax which it considers to be due in respect of the proceeds of the performance. This
processis liable to make insufficient allowance for the costs which would ordinarily be alowable in the ascertainment of
the taxable profits. As | understand it, the artist may subsequently claim additional allowances for other proper costs, but
this process, even assuming that it ultimately takes account of all proper deductions, leaves the artist out of pocket during
the period, which may be substantial, in which claims are processed and re-payments of tax obtained.

The IRSwill, however, adopt a modified approach which is more favourable to the artist where appropriate arrangements
are made. The fundamental requirement appears to be that there shall be an approved entity which is established in the
United States and which, in effect, takes control over all aspects of the tour. Such an entity is, at least for the purposes of
these proceedings, described as a"tour producer”. The tour producer submits atour budget to the IRS before the tour
begins and, together with the artist (or, in the case of Sir Elton, the company entitled to his services), entersinto a
Withholding Agreement with the IRS under which the tour producer makes itself responsible to account to the IRS and to
pay the tax due. The benefit of this arrangement to the artist isthat tax is payable in arrears instead of immediately the
receipts comein and it is paid in accordance with accounts which can make due alowance for al properly deductible
expenses.

In order to perform its obligations under the Withholding Agreement the tour producer, as principal, enters into a contract
with each of the other parties whose services are necessary to enable the tour to proceed. So far as performances are
concerned two such parties are engaged. Thefirst is known as a "booking agent”. His task isto know the territory in
which the tour istaking place and, in conjunction with the tour producer and the artist or his manager, to arrange an
itinerary for the artist to visit and perform in particular places. The second isa"loca promoter" who owns or controls
particular venues at which the artist may perform. In determining the itinerary one of the principal functions of a booking
agent isto identify appropriate local promoters who will arrange for the artist to perform at the venues which they have
available. Once selected the local promoter will contract with the tour producer for the performance to take place. The
local promoter will be responsible for ticket sales and for all the direct expenses connected with the use of the relevant
venue. His contract with the tour producer will usually provide for the payment by him to the tour producer of a
guaranteed sum which is payable regardless of the level of receipts. He will also agree to pay a high proportion of the
amount by which the receiptsin respect of the performance exceed the expenses of staging the performance, credit being
given for the guaranteed sum. Thelocal promoter isthus remunerated by means of a share of the profits of the
performance. The booking agent is remunerated by means of receiving a percentage of the sum paid over by the local
promoter to the tour producer.

The tour producer is aso responsible for most of the administrative arrangements for the tour. Thus the tour producer
entersinto contracts for such things as transport of the touring party and their musical instruments from place to place and
for accommodation of the touring party (although in Sir Elton's case his personal accommodation and that of his
immediate entourage was arranged by JREL itself, the tour producer dealing only with the accommodation of the less
important members of the party).
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In this process accountancy assistance will be required at two levels. First an accountancy firm with appropriate expertise
will be needed to negotiate a Withholding Agreement with the IRS and to prepare and submit to the IRS the appropriate
tour accounts. Secondly it will be necessary for the proper accounting records to be kept during the tour. For this purpose
the tour producer may engage the services of an individua with appropriate expertise whose job it will be to go round
with the tour and check on such matters asthe local promoter's accounting processes, the remission of the proper
accounts to the tour producer and the payment of day to day expenses.

Having described the structure in general terms | now turn to the particular arrangements which were made from time to
timein respect of Sir Elton's North American tours. | deal with each of the representatives | have mentioned in turn.

(2) Tour producer (JRE Inc. and Constant Communications)

In 1974 John Reid procured the incorporation in California of acompany named John Reid Enterprises Inc. ("JRE
Inc."). It became asubsidiary of JREL and acted as tour producer for Sir Elton. There was produced at trial a copy of an
agreement dated 4th September 1979 and made between JRE Inc. and Sackville, which then employed Sir Elton for
engagements outside the United Kingdom and Eire. By this agreement Sackville agreed to make the services of Sir Elton
available to JRE Inc. for a series of concerts to be presented by JRE Inc. in the United States and Canada between
September and November 1979. The agreement contained detailed provisionsin respect of the arrangements which were
to be made by JRE Inc. It is clear, in my judgment, that JRE Inc. wasto act as principal on its own account and not as
agent for Sackville or, for that matter, JREL. In return for providing the services of Sir Elton, Sackville was to receive
whichever should be the greater of (i) "fixed compensation” of $25,000 for each concert appearance and (i) "contingent
compensation” equal to 80% of the amount of the grossincome received by JRE Inc. for presenting the concert
appearances which remained after the payment of certain specified costs and expenses. These costs and expenses
included "theatrical booking agency and other commissions”.

| think that it is plain from this agreement that the gross income received by JRE Inc. from presenting the intended
concerts was to be its own money. Correspondingly it was to contract for and be personally liable for the cost of the
various services (accommodation, travel, musical accompaniment etc.) which were to be provided for Sir Elton under the
agreement. If, as seems likely to have been the case, a booking agent was engaged, his commission would have been
payable by JRE Inc., athough it would have deductible in ascertaining the amount of the contingent compensation.

Thusif the tour was not sufficiently successful to produce as much as $25,000 per concert appearance after payment of
all the expenses for which JRE Inc. was liable, JRE Inc. was to bear the expenses and was also to pay $25,000 per
appearance to Sackville. If that left JRE Inc. with aloss, the loss would have to be borne by JRE Inc. If, however, the
tour produced more than $25,000 per appearance after payment of expenses, Sackville would receive the contingent
compensation of 80% of the net amount. In that event Sackville would, in economic terms, "bear" 80% of the expenses.
But this does not ater the legal analysisthat JRE Inc. was solely liable to the third parties who had provided the services
in respect of which the expenses were incurred.

Between 1974 and 1977 one of the people who worked for JRE Inc. was Constance Hillman (then Constance Pappas).
For about four years before that she had worked for other entities concerned with the exploitation of Sir Elton'stalents.
In 1977 she had a dispute with John Reid who terminated her employment by JRE Inc. Thereafter she worked for atime
for other companies not connected with Sir Elton.

By 1981 there was afear among Sir Elton's advisersthat if an entity closely connected with Sir Elton or his manager, as
JRE Inc. was, acted as tour producer in the United States this would have adverse tax consequences. It was decided to
seek atour producer who would be unconnected with Sir Elton, John Reid or JREL . Pelham Allen approached
Constance Hillman and asked her to establish acompany independent of JREL which would act as the representative of
JREL in the United States and assist in the arrangements for Sir Elton'stoursin the United States. She agreed to do this
and in the spring of 1982 a company in which she owned, and still owns, all the shares was incorporated under the name
Constant Communications Corporation ("CC"). Thereafter JRE Inc. (which had become known as Poptropolis) ceased to
perform any function in relation to Sir Elton. It is not clear whether it was dissolved, but in a memorandum dated 26th
November 1982 Pelham Allen spoke of the incorporation of CC as making possible the "elimination” of JRE Inc.

From the outset it appears to have been envisaged that CC would be remunerated for its services partly by an annual fee
of a specified amount, which was intended to cover its services as United States representative of JREL, and partly by
additional remuneration for each tour for which it acted as tour producer.

Thereis no doubt that the arrangements under which CC was established in this way were made by John Reid and JREL,
almost certainly on the advice of AA and Pelham Allen. Constance Hillman said that she was "actually appointed by John
Reid" and was "appointed and brought back into work by John Reid Enterprises Limited to work with Elton and with
John Reid" (Day 17, page 22). A proposed press release on behalf of CC, a copy of which was sent to Pelham Allen on
22nd March 1982, states:

"Connie Pappas Hillman forms Constant Communications Corp., John Reid retains firm to produce Elton John tours for
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United States and Canada.

Connie Pappas Hillman has today announced the formation of Constant Communications Corp. a Los Angeles-based
production company which she will head up as president.

John Reid, founder of John Reid Enterprises Ltd., co-founder of the Rocket Record Company Ltd. with Elton John, and
manager of Elton John, smultaneously announced that Constant Communications Corp. has been retained to administer
the co-ordination and promotion of al Elton John concert tours exclusively in the United States and Canada.

"l am absolutely delighted to be working again with Connie," states Reid. "We have had awonderful relationship in the
past and | ook forward to a successful future.""

63. Thefirst tour of North Americato be undertaken by Sir Elton after the incorporation of CC was planned for the summer
of 1982. In anticipation of that tour an agreement was entered into on 13th May 1982 between CC and Happenstance
(bundle H1, tab 2). This agreement somewhat confusingly refersto CC as "the Promoter", but it was common ground
that CC wasto fill the role of tour producer. The provisions of this agreement which are relevant for present purposes can
be summarised as follows:-

(i) Happenstance agreed to make available the services of Sir Elton for the performances which were to take place in the
course of thetour.

(i) CC agreed to be responsible at its own expense for awide variety of things including the booking hiring and renting
of venues and the staging of the concerts (Clause 4.1.1.); booking hiring and renting of rehearsal facilities (Clause
4.2.2.); the transportation of Sir Elton and others to and from the concert venues and their accommodation (Clause
4.1.5.); and the provision of first class living accommodation for Sir Elton and others (Clause 4.1.6).

(i) In consideration of the provision by Happenstance of the services of Sir Elton CC was to pay to Happenstance afee
equal to "the Net Proceeds" |ess the sum of $100,000 (Clause 5). "The Net Proceeds' was defined as "the Gross
Receipts less the Tour Costs'. These expressions are reasonably self-explanatory, although their meaning was spelt out.
Gross Receipts meant all monies received or receivable by CC and arising out of the tour. Tour Costs meant all costs
incurred by CC in fulfilling its obligations under Clause 4, i.e. those | have summarised at (ii) above.

(iv) Clause 11 contained a provision expressly denying the creation of any relationship of partnership, joint venture or
agency between Happenstance and CC.

64. The agreement was signed by Constance Hillman on behalf of CC and by Pelham Allen, who was at the time a director of
Happenstance, on behalf of Happenstance.

65. The effect of this agreement was that CC, like JRE Inc. before it, was to act as principal and not as agent for
Happenstance or JREL. It was to receive the proceeds of the performances which took place during the tour and was to
make itself liable as principal for the provision of all the services which it agreed to provide at its own expense. This legal
analysisis not, in my judgment, displaced by the fact that the provision for payment for Sir Elton's services was
formulated in such away that CC was in substance to receive afixed fee of $100,000 regardless of whether the tour
made a profit or aloss and, if it made a profit, regardless of the size of that profit.

66. CC entered into asimilar agreement with Happenstance in respect of Sir Elton's North American toursin 1984 and 1986
and with Bondi in respect of histoursin 1988, 1992, 1995 and 1997. CC's fixed remuneration differed from tour to
tour, but this makes no difference in principle. The toursin the years | have mentioned were the only North American
tours undertaken by Sir Elton between 1982 and 1997.

(3) Booking agent (Howard Rose Agency)

67. 1n 1970 John Reid engaged an agency named Chartwell Artist Limited to assist in the arrangements for Sir Elton's first
tour of the United States, which took place that year. The individua principally concerned with Sir Elton's tour on behal f
of that agency and its successor, International Famous Agency Ltd, was Mr Howard Rose. In 1973 Howard Rose | eft
International Famous Agency and set up his own agency, Howard Rose Agency Ltd ("HRA™). On 22nd May 1974 John
Reid wrote on behalf of JREL to Howard Rose

"confirming that the Howard Rose Agency is sole agent for Elton John for the territories of the United States and Canada,
for the duration of the company's Management Agreement with the group.”

"The group" must mean Sir Elton and any performers who worked with him. John Reid said that if the management
agreement was extended he would inform Howard Rose "and we will enter into a more formal agreement in due course”.
By aletter dated 7th June 1974, which was countersigned by John Reid on behalf of JREL, Howard Rose accepted the
appointment as Sir Elton's agent and agreed to act in return for acommission of 10%.
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It is common ground between the parties that HRA is a booking agent and that, although the letters refer to HRA being
simply Sir Elton's "agent”, the main services which were to be performed, and which have been performed ever since by
HRA in respect of successive North American tours, were those of a booking agent. However HRA has also been used
to seek out and negotiate sponsorship deals for Sir Elton through Happenstance or Bondi.

No other contractual documents between John Reid or JREL and HRA prior to the introduction of CC as tour producer
were produced at thetrial. It seemslikely that HRA was engaged as booking agent for the 1984 tour, as the tour accounts
show agent's commission of $642,587 being paid and Howard Rose said in evidence that HRA had acted as booking
agent for Sir Elton's tours ever since 1974.

In relation to the 1984 tour an agreement was entered into in the form of aletter dated 15th January 1984 from HRA to
CC which was countersigned by Constance Hillman by way of agreement on behalf of CC. The letter reads:-

"Dear Connie

Thisletter shall serve as our Agreement with regard to the forthcoming ELTON JOHN concert tour starting August 17,
1984 thru November 18, 1984.

A. Thiswill reconfirm our agreement whereby the Howard Rose Agency, Ltd. is the sole and exclusive booking agency
in the United States and Canada for Constant Communications Corp. for the period of January 1, 1984 thru December
31, 1984 in connection with any and all concerts performed by ELTON JOHN.

B. Constant Communications Corp. warrants that it is entitled to the sole and exclusive services of ELTON JOHN in the
United States and Canadain connection with any and all concert performances for the period August 17, 1984 thru
November 18, 1984.

C. Infull consideration of al services performed by the Howard Rose Agency, Ltd., Constant Communications Corp.
agreesto pay, or cause to be paid, to the Howard Rose Agency, Ltd., asum equal to ten percent (10%) of the gross
monies or other considerations paid by local concert promoters for the concert performances income of ELTON JOHN in
the territory during the term.”

Similar agreements were entered into between CC and HRA in respect of each of Sir Elton's later toursto North America.
The rate of commission receivable by HRA varied from time to time. It was usually 10% but sometimesit was lower. For
1992 and subsequent years a somewhat shorter form of letter was used, but the substance of the agreement remained the
same.

As the agreements make clear, HRA agreed to act as booking agent for CC, not as agent for Sir Elton, Happenstance or
Bondi. | do not doubt that Howard Rose looked upon himself as arepresentative of Sir Elton in North America. | accept
his evidence given during Mr Pollock's short examination in chief when the following exchange took place

" Q. How did you present yourself to the outside world when you were acting as a booking agent or negotiating
sponsorship?

A. | presented myself to the outside world — the perception was that | was Elton's agent and | worked for JREL.
Q. Whom did you regard as engaging your services? Who hired you?

A. JREL.

Q. Whom did you regard as likely to fire you if such an unfortunate eventuality came to pass?

A.JREL."

Equally | do not doubt that the origina choice of HRA as booking agent was that of John Reid on behalf of JREL and
that when CC came into the picture it entered into its agreement with HRA at the request of John Reid and JREL.
Probably little needed to be said after the first occasion. Sir Elton knew Howard Rose and liked and trusted him and it
almost went without saying that HRA would be engaged as booking agent for each tour. Further | accept that for each
tour HRA formed its plansin direct consultation with JREL . | accept Howard Rose's evidence that John Reid would give
him a period during which Sir Elton proposed to tour in North America. Howard Rose would then come up with
recommendations as to the places which would be included in the tour and would discuss these with John Reid and Sir
Elton himself. When the itinerary was settled Howard Rose would negotiate with individual local promoters and would
consult with John Reid on such matters as pricing policy.

The fact remains however that, at least from the time when CC began to be used as tour producer, HRA's contract in
respect of each tour was with CC and no one else. HRA was a representative engaged to negotiate rather than an agent in
the full sense, but so far as he was an agent his principal was CC and not Sir Elton, Happenstance, Bondi or JREL.
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(4) Local promoters

Once HRA had identified and negotiated terms with a particular local promoter, CC would enter into a contract with that
promoter. CC appears to have used a standard form of contract for this purpose, an example of which was at File H1,
page 226. Under this agreement the local promoter engaged CC, and CC agreed, to provide the services of Sir Elton to
perform at a particular venue on a specified date or dates. The local promoter agreed to pay CC a specified guaranteed
sum and a further sum equal to a specified percentage of the net profits, which in the example referred to was 90%. The
meaning of "net profits’ wasin accordance with what one would expect, that isto say gross receipts from the sale of
tickets after payment of local taxes, less "direct hall expenses' (which were defined in detail) and afund set aside for
promotional purposes.

Thus the local promoter would promote the concert or performance as principal, having obtained the promise of CC that
the services of Sir Elton would be made available. The local promoter was to receive the gross receipts on his own
behalf, not as agent or trustee for any other party. He would have to pay out of his own resources (including the gross
receipts) the amounts due to CC, and the direct hall expenses and he would have to set aside the promotion fund. His
profit would be the amount of the gross receipts remaining after satisfying these outgoings.

(5) Accountants - Neal Levin & Co

| referred earlier to the tour producer's need for accountancy assistance at two levels. Neal Levin & Co, afirm of certified
public accountants based in Beverly Hills, California, has considerable experience of accounting mattersin relation to
persons engaged in the entertainment business. Its services have been used at the first level that | mentioned, that isto say
the negotiation of Withholding Agreements and the preparation of tour budgets and tour accounts, for al Sir Elton's
American tours since 1978 at the latest. Ms Lisa Ferguson, who is now a partner in Neal Levin & Co and gave evidence
at thetrial, said that she had worked on al the Elton John US tour accounts since 1978 and had primary control of the
accountancy for each tour from 1984 onwards.

There was no evidence before me about who first retained the services of Nedl Levin & Co. The likelihood seemsto be
that it was John Reid, acting either for JREL or for JRE Inc. However since CC was brought into the picture, Neal Levin
& Co hasinfact been retained by CC. Thereis no agreement in writing showing thisto be the case, but it seemsto me
that it inevitably follows from what | wastold, particularly by Constance Hillman (at Day 17, pages 49-54) about the
flow of money produced by each tour.

The starting point of thisflow isthe local promoter who collects the box office takings. Under the standard form of
contract with CC, the payment for the services of Sir Elton, which islegally due from the local promoter to CC, isto be
made by the promoter not to CC but to a specified bank account of HRA, partly in the form of adeposit which is payable
before the concert takes place. HRA then deducts its own commission and any expensesit is entitled to recover and pays
the balance into abank account of CC which is operated on behalf of CC by Nea Levin & Co. Nea Levin pays out of
that account the expenses for which CC isliable (including its own charges), the remuneration due to CC for acting as
tour producer and the tax which is payable in accordance with the Withholding Agreement. The balance is remitted to
London. Until the early 1980s the entirety was remitted to JREL which in turn was entitled to retain its commission and
obliged to account for the balance to Sackville or later Happenstance. It appears that JREL was somewhat lax about
actually paying over this balance, with the result that a considerable book debt became owed by JREL to the EJ
companies. From atime when the 1986 Management Agreement was being negotiated this system was changed and Nesal
Levin & Co, on behaf of CC, paid only JREL's commission to JREL, the balance being paid to Happenstance or later
Bondi.

Itisclear that, as with the selection of HRA and indeed CC itsdlf, the decision to retain Neal Levin & Co wasthat of John
Reid on behalf of JREL. But, | am satisfied that the actual retainer of Ned Levin & Co and the obligation to pay its
charges lay with CC.

In 1992 two incidents occurred in relation to Neal Levin & Co. on which the claimants place some reliance. Thefirst was
when, John Reid decided that JREL would bear the remuneration of CC under its agreement with Bondi. The
implementation of this decision was achieved by John Reid telling Lisa Ferguson that this remuneration should be
removed from the tour accounts and that it would be an expense of JREL. This was done for atime, but the IRS started
to question whether CC was truly an entity independent of JREL when its remuneration as tour producer was not charged
in the tour accounts. Lisa Ferguson discussed this with Mr Haydon on behalf of JREL and they decided to restore the CC
remuneration as an expense in the tour accounts and then re-charge it to JREL in some way by means of appropriate book
entries.

The other incident occurred earlier in 1992 when Mr Haydon came to Los Angeles and had a meeting with Neal Levin,
the principal partner in Neal Levin & Co. In this meeting Mr Haydon informed Mr Levin that the retainer of his firm was
being terminated and that another accountancy firm would be engaged in its place. Thiswas a considerable blow to Ned
Levin & Co. and Mr Levin wrote avigorous letter of protest to John Reid on 29th April 1992. After that Neal Levin &
Co. werereinstated in their previousrole.
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These incidentsillustrate that, notwithstanding the structure under which CC was an independent principal and the parties
I have mentioned were in a contractual relationship only with CC so far asthe activities of Sir Elton and the EJ companies
were concerned, JREL dealt directly with Neal Levin & Co. which considered itself obliged to obey the directions of
JREL. | accept that this was the case not only in relation to Neal Levin & Co. but also inrelation to HRA.

The claimants a so contended that the termination of the engagement of Neal Levin & Co. was carried out by Mr Haydon
without reference to John Reid and that this emphasi ses the extent to which Mr Haydon personally controlled the affairs
of the EJ companies. The documentation shows that Mr Haydon had been planning to change from Neal Levin & Co. to
another firm at the end of March 1982, some weeks before he went to Los Angeles to see Mr Levin. Some criticism was
made of the fact that Mr Haydon had only one alternative firm in mind as a replacement for Neal Levin & Co. and that no
other firm was invited to bid for the assignment. It was suggested that Mr Haydon wanted to make the change for his
own reasons in connection with the establishment of a new management agency named Management World in which he,
aswell as John Reid and other individuals, were interested.

The most important complaint was that Mr Haydon dismissed Neal Levin & Co. without the knowledge or consent of
John Reid and that this explains why John Reid reversed his decision within 24 hours of receiving Neal Levin's |etter of
29th April. Lisa Ferguson referred in her oral evidence to atelephone conversation with John Reid shortly after he
received that letter in which John Reid expressed surprise at what had been done and, in alater telephone call, said that
after consulting Sir Elton he was instructing Mr Haydon to reinstate Neal Levin & Co. (Day 14, pages 114-115). John
Reid said

" | think we had agreed that Owen Sloane was not the kind of lawyer that we needed at that timein Los Angeles, and |
did authorise his being let go. But | did not authorise him [i.e. Mr Haydon] to fire Neal Levin. | think he did that off his
own back. He did tell me he was going to make some other changes, but he did not tell me that he was going to do that,
because if he had, | would not have allowed it."

Mr Haydon was vigorously cross-examined on this matter (Day 26, pages 145 to 169) but was adamant that he had got
John Reid's approval to the dismissal of Neal Levin & Co. He said he went to Los Angeles to perform an unpleasant task
and he was not looking forward to it. When he returned he was surprised to receive a message from John Reid saying
that everything was back to normal. He described as nonsense a suggestion that he had not told John Reid what he was
going to do and that John Reid was cross about it when he found out.

My impression of Mr Haydon was that he was an honest and straightforward witness who was not trying to hold
anything back on this or other matters on which he gave evidence. | had aless favourable impression of John Reid's
evidence. Lisa Ferguson was clearly awitness of truth and | do not doubt that her account of what John Reid said on the
telephone after receiving the letter of 29th April is substantially correct. | think that John Reid may have said thisin order
to explain a change of policy which he felt obliged to make, possibly after he had told Sir Elton of Neal Levin's protest. |
accept Mr Haydon's evidence that John Reid was aware that he was going to L os Angeles to terminate the engagement of
Neal Levin & Co. | find aso that this was something done by Mr Haydon in his capacity as an executive of JREL, rather
than in his capacity as director of Bondi.

(6) Booking Agents for tours outside North America

Evidence was given at the trial about two agents who performed in asimilar role to HRA, but outside the United States
and Canada. These were Mel Bush and Harvey Goldsmith, both of whom gave evidence.

Mel Bush became involved in promoting Sir Elton's concerts through his acquaintance with John Reid. Hisfirst
involvement was with concerts given by Sir Elton in the United Kingdom. Later he was booking agent for a number of
toursin Europe between 1984 and 1989. No copy of any contract engaging him was produced, but he said that there was
an agreement for each tour and that each contract was made between the Mel Bush Organisation Limited, which isthe
company through which he provides his services, and Bondi. The arrangements which he described between his
company and local promoters seem to have been very similar to those between HRA and local promotersin America. He
said that the local promoters' contracts were always with an Elton John company. Presumably this was Bong for the UK
and Eire and Bondi for other countries. Mel Bush himself reported on aregular basis to John Reid and Andrew Haydon.

Harvey Goldsmith, or one of the companies through which he operated, was engaged as booking agent for a number of
tours in Europe and Japan between 1992 and 1995. He said in his written statement (para. 3):

"I was appointed by John Reid (on behalf of [JREL]) to act as booking agent. The contracts appointing me as agent were
agreed and signed by JBondi Limited."

He said that he negotiated the contracts with Nicola Turnbull, an in-house lawyer at JREL .

Thelncidence of the Tour Agents' costs
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90. Thereisno doubt that at all times up to the termination of Sir Elton's agreement with JREL in 1998, the commissions and
expenses payable to the parties | have referred to (CC, HRA, Mel Bush and Harvey Goldsmith) and the charges of Nedl
Levin & Co. were paid in theway | have described, with the result that these commissions and charges were borne by
Happenstance or later Bondi. This treatment was consistent throughout, both before and after the commencement of the
1986 Management Agreement. For convenience | will hereafter refer to CC, HRA, Mel Bush, Harvey Goldsmith and
Neal Levin & Co. collectively as "the tour agents”, but this usage is subject to the caveat that there is an issue whether
any of them isrightly to be called an "agent" at all.

91. Inthisaction the claimants case in respect of the tour agents' costsis based upon the proposition that, although this
treatment was correct under the 1973 and 1977 Management Agreements, it ceased to be correct on 1st January 1984, the
date on which the 1986 Management Agreement was deemed to commence.

92. ltis, | think, appropriate to note that, if the claimants are right, asimilar claim in respect of payments to other third parties
would or might be well-founded. Thus there was evidence of the engagement of an individual named Marc Robbins as
tour accountant and later as tour manager on many, if not all, of Sir Elton's North American tours from 1982 onwards.
He was engaged and remunerated under a contract with CC. On his evidence as to his functions, which | accept, it isfar
from clear to me how in principle his engagement as tour accountant isto be distinguished in character from that of Neal
Levin & Co., although of course their detailed functions were different. Further his services as tour manager appear to
me to have involved similar features to those which the claimants identify as relevant in respect of the services of CC and
HRA. Neverthe ess the claimants make no claim in respect of the paymentsto Marc Robbins. It appears a so that tour
accountants were used on tours to Australia, but no clam is made in respect of the costs of engaging them.

(2) Clause 7 of the 1986 Agreement

93. Theclaimants casein respect of the tour agents costs is founded upon Clause 7 of the 1986 Management Agreement
and, in particular, upon Clause 7.2.2. It is necessary, in my view, to set out the whole of Clause 7 down to the particular
sub-clause relied upon. It reads as follows:-

"7. Genera Provisions as regards JREL's Obligations Hereunder
7.1. In performing its duties (both as manager and administrator) hereunder JREL shall:-

7.1.1. have authority to negotiate agreements and arrangements on behalf of Happenstance Bong and Mr John but shall
not have authority without the prior consent of the party concerned to enter into agreements or arrangements on behalf of
any of them.

7.1.2. a all times consult with the principal concerned with regard to any agreements or arrangements which JREL is
negotiating or proposes to negotiate on behaf of it and shall act in accordance with the instructions given by the principal
in respect thereof.

7.1.3. procure that throughout the Term its obligations hereunder are performed or discharged personaly by Mr Reid or
under his direct personal supervision or control provided always that notwithstanding anything to the contrary herein
contained or implied Mr Reid shall himself attend upon and consult with Mr John as necessary or desirablein connection
with JREL 's obligations hereunder.

7.2. JREL shall not be entitled to appoint an agent or agents to act on its behalf in the performance and discharge of any
of its obligations hereunder without the prior written consent of the person (“the Principal") in respect of whose activities
such agent is appointed save for an agent in respect of bookings for alive performance concert tour. Any such
appointment shall be subject to the following provisions of this clause:-

7.2.1. Mr Reid shall at all times exercise supervision and control of the activities of such agent;

7.2.2. the fees and expenses of such agent shall be paid by JREL out of the Commission and administration fees paid to
it hereunder unless otherwise agreed in writing by the Principal ."

94. Clauses 7.2.3to 7.2.7 contain further provisions in respect of the appointment of agents which are not material for the
purposes of this case.

95. Put shortly, the claimants' argument is as follows:-
(1) Each of the tour agentsis an agent of the kind referred to in the opening words of Clause 7.2.

(2) Each of the tour agentsis an agent for whose appointment written consent was either unnecessary (i.e. abooking
agent) or must be regarded as having been given.
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(3) Accordingly the fees and expenses of each of the tour agents were payable by JREL under Clause 7.2.2, no
agreement to the contrary having been made.

(4) Although the structure under which one or other of the EJ companiesinitially bore all the tour agent's fees and
expenses was one which was concurred in by all the claimants, and was indeed essential if the claimants were not to
suffer United States tax to an unacceptable extent, the effect of Clause 7.2.2 isto require JREL to adjust the position by a
system of re-charging under which JREL recouped to the relevant EJ company the tour agent's fees and expenses which
it had borne.

On the face of it this part of the claimants' case depends upon a concise point of construction of awritten agreement. It is
onewhich, a an early stage of thetrial, appeared to me to be capable of being determined as a preliminary issue, a course
which would have had a number of attractions. In the event | was persuaded it was not practicable to deal with it in this
way. In arriving at this conclusion | was influenced by the fact that it seemed that there would be prolonged argument
about what material constituted the relevant factual matrix.

(3) The law as to construction of the 1986 Agreement

On the law governing what evidenceis admissible for the purpose of construing the 1986 Agreement there waslittle
dispute between the parties. The argument concerned the admissibility or otherwise of particular material, having regard
to the established principles.

| was referred to alarge number of modern authorities as to admissibility, beginning with the speech of Lord Wilberforce
in Prenn -v- Simmonds [1971] 1 WLR 1381. It would not be appropriate to review these authorities here. It will suffice
to quote what has become a well-known passage from the speech of Lord Hoffmann in ICS Ltd -v- West Bromwich BS
[1998] 1 WLR 896 at 912-3 when he said

"I think | should preface my explanation of my reasons with some general remarks about the principles by which
contractual documents are nowadays construed. | do not think that the fundamental change which has overtaken this
branch of the law, particularly as aresult of the speeches of Lord Wilberforce in Prenn -v- Simmonds [1971] 1 WLR
1381, 1384-1386 and Reardon Smith Line Ltd -v- Y ngvar Hansen-Tangen [1976] 1 WLR 989 is always sufficiently
appreciated. The result has been, subject to one important exception, to assimilate the way in which such documents are
interpreted by judges to the common sense principles by which any serious utterance would be interpreted in ordinary
life. Almost all the old intellectual baggage of "legal" interpretation has been discarded. The principles may be
summarised as follows.

(2) Interpretation is the ascertainment of the meaning which the document would convey to areasonable person having dl
the background knowledge which would reasonably have been available to the partiesin the situation in which they were
at the time of the contract.

(2) The background was famously referred to by Lord Wilberforce as the "matrix of fact”, but this phraseis, if anything,
an understated description of what the background may include. Subject to the requirement that it should have been
reasonably available to the parties and to the exception to be mentioned next, it includes absolutely anything which would
have affected the way in which the language of the document would have been understood by a reasonable man.

(3) The law excludes from the admissible background the previous negotiations of the parties and their declarations of
subjective intent. They are admissible only in an action for rectification. The law makes this distinction for reasons of
practical policy and, in thisrespect only, legal interpretation differs from the way we would interpret utterancesin
ordinary life. The boundaries of this exception are in some respects unclear. But thisis not the occasion on which to
explore them."

Lord Hoffmann also stated two further principles as (4) and (5), but these do not appear to me to have relevance to the
present case, so | omit them.

Lord Hoffmann's reference, in his principle (2), to "absolutely anything" has, | think, sometimes been relied uponin
support of somewhat extravagant arguments as to the admissibility of particular material, but nothing of this kind was
urged upon me here. All the parties approached the issue of construction on the footing that Lord Hoffmann was merely
re-stating the principlesto be found in earlier cases, abeit that in his view these principles amounted to a fundamental
change in the approach to be adopted to questions of construction.

In this case there is a complicating factor. PW and Mr Haydon contend that, if the claimants are right about the meaning
of Clause 7, that is not in accordance with the underlying accord between Sir Elton and John Reid which was intended to
be implemented by the 1986 Agreement. They contend that John Reid and JREL would have been entitled to have the
1986 Agreement rectified so asto give effect to this accord and that, if PW and Mr Haydon would otherwise be ligble to
the claimants, they are entitled to rely upon this entitlement by way of defence. It is convenient to refer to this defence as
the "quasi-rectification point”. | shall haveto deal with it in due course. The fact that it proved impracticable to determine
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as a separate issue the question of the true meaning of Clause 7 meansthat | have heard evidence not only of matters
which go to make up the factual matrix surrounding the making of the 1986 Agreement but also in respect of the
quasi-rectification point. This evidence, so far asit goes beyond what is needed to establish the factual matrix, is not
admissible for the purpose of construing the 1986 Agreement. While | cannot escape the fact that | have heard it, | am
very conscious of the fact that | must endeavour to put such inadmissible evidence out of my mind when | am deciding
the meaning of the 1986 Agreement.

However | clearly can and should take into account the factual matters which | have described at some length in the
preceding sections of this judgment, so far as those facts existed at the date of the 1986 Agreement. All this material was
known to, or at least was reasonably available to, the parties to that Agreement. Where | think it relevant, helpful and
permissible to take into account other material | shall indicate what it is. | must endeavour to put out of my mind other
material.

(4) The scheme of Clause 7

| begin by considering the scheme of Clause 7. It appears to me that Clause 7.1 and 7.2 deal with two separate aspects of
JREL's duties as manager and administrator and that, notwithstanding the way in which the sub-clauses are numbered,
the real dividing point comes between Clauses 7.1.1 and 7.1.2 on the one hand and Clauses 7.1.3 and 7.2 on the other.
Clauses 7.1.1 and 7.1.2 deal with JREL's powers to commit Sir Elton and the EJ companies to agreements or
arrangements. Clauses 7.1.3 and 7.2 deal with the way in which JREL isto perform its own obligations, particularly in
respect of the personal involvement of John Reid and the extent to which JREL is entitled to delegate the performance of
its obligations to other parties. For convenience | will describe these other parties as "sub-agents’, but in doing so | do
not intend to pre-judge the legal status of the parties referred to.

Another respect in which the structure is somewhat strange is that Clause 7.2 begins with aqualified prohibition upon the
appointment of sub-agents, but the greater part of the Clause is taken up with provisions which can operate only if and
when sub-agents are appointed. The language is thus somewhat deceptive, but | do not think that there can be any doubt
that the effect of the second sentence of Clause 7.2 isto impose upon JREL positive requirements in respect of certain
sub-agents. These positive requirements include, by virtue of Clause 7.2.2, arequirement that JREL shall pay out of its
own resources the fees and expenses of the sub-agentsin question.

The sub-agents whose engagement is subject to this requirement are those who are engaged pursuant to "any such
appointment". The scope of these words must be determined by the language of the first sentence of Clause 7.2. In order
to give them meaning, that first sentence has to be treated, despite its prohibitory form, as permitting some appointments.
Thisis not too difficult. Appointments of agents of the kind referred to are permitted in two types of case, namely where
the prior written consent of the principal is obtained and where such prior written consent is not required. Any
appointment in either of these casesis, in my judgment, within the words "any such appointment".

| consider it important, however, to note that it is not every type of agent who might be appointed by JREL who iswithin
the language of the first sentence. An agent appointed for a purpose unconnected with the performance of JREL's
obligationsis atogether outside the scope of Clause 7.2. Subject to a special argument in respect of booking agents, the
appointees who are within the second sentence of Clause 7.2 are those who are (i) appointed by JREL (ii) as agentsto act
on JREL 's behalf in (iii) the discharge of any of JREL's obligations under the Agreement.

| propose to consider these elementsin the reverse order from that in which | have stated them and then to consider the
specia argument in respect of booking agents.

(5) "The discharge of any of JREL's obligations under the Agreement"

The obligations of JREL under the Agreement fall under anumber of heads as follows:-

(2) To act as manager of Sir Elton and the EJ companiesin respect of "the Managed Activities' and to perform "the
Manager's Duties" in respect of "the Managed Activities' (Clauses 4.1 and 4.2). The expressions "the Managed
Activities' and "the Manager's Duties" are defined in Clause 1.1. | do not find it necessary to consider these definitions
for present purposes.

(2) To act as administrator of the EJ companies and

"to perform throughout the Term such of the Administrative Functions and Tour and Recording Administration as are
applicable to them or their undertakings' (Clause 5).

"Administrative Functions' are those described in Schedule 3 to the Agreement and are not material for present purposes.
"Tour and Recording Administration" is described in Schedule 5, to which | shall return.

(3) To act as personal administrator to Sir Elton and accordingly to perform "Personal Administration™ throughout the
term of the Agreement (Clause 6.1). The scope of what isincluded in "Personal Administration™ is set out in Schedule 4
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but | do not propose to examineit.

(4) To perform certain other services for companies other than those | have defined as the EJ companies (Clause 6.2).
These are not material for present purposes.

It isthe claimants case in these proceedings that the tour agents were appointed to act in the performance of some of
JREL 's obligationsin respect of Tour and Recording Administration. | must therefore examine Schedule 5, which reads
asfollows:-

"(@) planning and scheduling of concert tours or recording sessions as the case may be
(b) booking of concert venues or recording studios as appropriate

(c) advertising and publicising of concert tours

(d) engaging musicians, technicians, producers or road managers as appropriate

(e) preparing and administering budgetsin respect of tours or recording sessions and ensuring that copies of such
budgets and all amendments thereto are copied to and approved by the person for whom Tour and Recording
Administration is being performed and their financia advisers.

(f) arranging travel, accommodation and subsistence as appropriate

(9) keeping of full accounting records in respect of tours and recording sessions and the preparation of accountsin
respect thereof

(h) where used, the appointment of experienced and trustworthy local promoters and the supervision thereof
(i) arranging appropriate insurance cover

(i) generally supervising and arranging tours and recording sessions

(K) such other duties as may reasonably be required of JREL as regards tour and recording administration

() the proper supply of information in connection with the tour or recording session as may be required necessary or
desirable to the person for whom such services are carried out or itslegal tax and accounting advisers'

Itis, | think, clear that much, if not all, of what the tour agents were engaged to do and in fact did was within the
descriptions of the tasks set out in Schedule 5. Thus:-

(1) CC carried out tasks which fall within each of the paragraphs of Schedule 5, as set out in paragraph 20 of Constance
Hillman's witness statement.

(2) HRA carried out tasks which may fairly be said to fall within paragraphs (a), (c), (h), (j) and (I) of Schedule 5.
(3) Mel Bush and Harvey Goldsmith appear to have carried out tasks similar to those carried out by HRA.
(4) Neal Levin & Co. carried out tasks within paragraphs (g) and (1) of Schedule 5.

The fact that the tour agents each carried out tasks which fall within the descriptions in Schedule 5 does not, however,
provide a conclusive answer to the question whether they were engaged to discharge obligations of JREL under the
Agreement. It is necessary to consider also whether, on its true construction, Clause 5 and Schedule 5 required JREL
itself to perform the Schedule 5 tasks completely and exhaustively, without delegating any of them to another party save
to the extent (and on the terms) that the Agreement permits delegation.

There are anumber of internal indicationsin Schedule 5 which lead me to doubt whether that was what the Agreement
intended. The clearest is paragraph (), relating to the advertising and publicising of concert tours. It seems extremely
unlikely that JREL was to be responsible for the preparation and placing of advertisements, still less for placing them at
its own expense. It must have been envisaged that JREL would use advertising agents for this purpose and that the cost
would be met by one of the EJ companies. A similar observation may be made in respect of paragraphs (€) and (g)
relating to budgeting and accounts. It seems doubtful whether JREL itself wasto carry out every aspect of these
activities. Likewise one would expect insurance cover (paragraph (i)) to be placed through a broker. The arrangement of
travel accommodation and subsistence would also be likely to involve, at least in part, using the services of
intermediaries. It istrue, of course, that paragraph (f) expresses the duty as that of "arranging"” travel etc., but | doubt
whether the use of the word "arranging" makes this a fundamentally different duty from that imposed by the other

paragraphs.
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The view that JREL was not intended itself to perform all the functions specified in Schedule 5 also accords with the facts
which existed at the time when the 1986 Agreement was being negotiated. At that time the contractual framework under
which Happenstance engaged CC which in turn engaged HRA, Neal Levin & Co. and local promoters was
well-established. The framework was brought into existence in order to obtain atax treatment which would not have been
availableif JREL itself was substituted for CC, but the continued availability of which was essentia to Sir Elton and the
EJ companies. In my judgment it would be inconsistent with this framework for the 1986 Agreement to provide that
JREL wasitself obliged to do personally all the things described in Schedule 5, even though these things were in fact to
be done by CC, HRA and Neal Levin & Co.

An additional factor which pointsin the same direction is the special function of booking agents, who need to have skills
and contacts which a managing agent such as JREL could not be expected to have. Moreover Howard Rose gave
evidence, which | accept, that in New Y ork and California the functions of abooking agent can only be performed by a
party which has the requisite licence (Day 15, pages 4-5). HRA had such alicence, but JREL did not. Even where the
use of alicensed booking agent is not required, the use of a separate booking agent such as HRA is highly desirable,
even essential.

Thislast point emerged clearly from the following passage in the cross-examination of Sir Elton by Mr Fletcher, on
behalf of Mr Haydon (Day 11, pages 31-32):

" Q. | suspect some of thiswill be common ground, Sir Elton, but, | mean, it is very important in North American tours
to have someone like Howard Rose in the team?

A. Yes, of course. It is essential.

Q. I mean, it isa complicated touring market, and you need to understand it well in order to arrange agood --
A. Absolutely, yes.

Q. -- agood itinerary, and on good terms, at the right

venue?

A. Absolutely.

Q. | do not know if you were aware of this, but in relation to North American tours, it was Howard Rose, using their
expertise, who would devise aroute for a particular tour?

A. Yes.

Q. It having been decided between you and John Reid that you wanted to tour in atime window in the States?

A. Correct.

Q. Howard Rose Associates was run by Howard Rose himself and he had an assistant called Steve Smith?

A. Yes, that is correct.

Q. And the relationship between you and Howard Rose was very longstanding?

A. Yes.

Q. And you placed grest trust and confidence in him --

A. Yes.

Q. -- as someone who had knowledge of North America and the concert scene there. Then, Mr Rose having devised a
preliminary route, that would be discussed, | suggest, between him and John Reid and then John Reid would come to
you with some proposals?

A. Yes.

Q. And you would discuss them with John Reid, you might refine them alittle bit, and then you would go back to
Howard Rose and say, "Fine. Makeiit --

A. Yes, that isthe way that it usually works.
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Q. | mean, negotiations with local promoters in the US was something that Howard Rose was well placed to undertake?
A. Yes.

Q. And which JREL could not have undertaken?

A. Absolutely.

Q. And you never expected them to do that; you never

expected JREL?

A. No, the whole point of hiring aUS promoter or, sorry, aUS agent, isto take care of al of that.

Q. Because they were able to provide something that JREL could not?

A. Yes, exactly."

(6) " As agents to act on JREL's behalf"

Itisclear, in my view, that Clause 7.2 governs only the employment of third parties to act as agents of JREL. But, as|
have pointed out in the course of analysing the structure under which the tour agents were engaged, none of them was, as
amatter of law, the agent of JREL. Indeed CC was not an agent at all, but a principal. If it had been an agent of JREL the
whole purpose of having an independent entity to act as tour producer in North Americawould have been defeated. No
one suggests that the independent status of CC was in any way a sham.

Neal Levin & Co. was also not an agent of any other party. It provided accountancy servicesto CC, and indirectly to
Happenstance and Bondi, in the capacity of an independent contractor.

HRA probably was an agent, at least in the broader or colloquial sense of this term, but as amatter of legal analysisits
principal was CC, not JREL, or perhaps Happenstance and Bondi or Sir Elton himself. Sir Elton himself regarded HRA
as his agent (Day 10, page 48; Day 11, page 30); and Howard Rose regarded Sir Elton as his client (Day 15, page 15).
The considerations which | have referred to in paragraphs 113 and 114 above a so support the view that HRA wasin no
sense an agent of JREL.

The position of Mel Bush and Harvey Goldsmith was not explored in the same amount of detail as that of the North
American tour agents, but the legal analysis of their position must be the same as their contracts were with Bondi.

(7) " Appointed by JREL"

None of the tour agents was appointed by JREL in the legal sense. By "the legal sense" | mean, as suggested by Mr
Hapgood on behalf of PW, by means of an agreement which brings the appointee into privity of contact with the
appointor. CC, HRA, Mel Bush and Harvey Goldsmith were, in this sense, appointed by Happenstance or Bondi. Ned
Levin & Co. was, so far as one can tell, appointed by CC. | accept, however, that al of them wereidentified by JREL
and selected by it. Moreover | am satisfied that if JREL had decided (after such consultation with Sir Elton as John Reid
or Mr Haydon considered to be appropriate) that the engagement of any of them should be terminated, or not renewed,
that is what would have happened. The termination of the engagement of Neal Levin & Co. and its rapid reinstatement
illustrate this.

Itis possibleto say, therefore, that the tour agents were appointed by JREL, although this would not, in my judgment,
represent the ordinary meaning of the word "appoint”. If the requirement for appointment by JREL were the only
requirement which needed to be satisfied to bring a case within Clause 7.2 the position would, in my view, be
ambiguous. But when this requirement is taken in conjunction with the other two which | have mentioned then, subject to
the specia arguments in respect of booking agents to which | come next, my conclusion is that the tour agentsin respect
of which this part of the claim is brought are not within Clause 7.2.

(8) Special arguments as to booking agents

| was presented with a number of arguments based upon the inclusion of the words "save for an agent in respect of
bookings for alive performance concert tour". One of these arguments, based upon the origin of these words and what it
is convenient to refer to as "the Lee/Eadie conversation”, is not in my judgment admissible for the purpose of construing
the words used, although | shall have to consider it in relation to the quasi rectification claim. Two other arguments are,
however, relevant to the construction of Clause 7.2.

Thefirst of them was of the utmost simplicity. It would not have been necessary, it was said, to insert a saving in respect
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of booking agents unless, in the absence of such a saving, booking agents would be within Clause 7.2. Further, if
booking agents would, in the absence of a saving provision, be within Clause 7.2, why are not the other tour
representatives, for whom there is no saving clause, within that Clause?

The second argument was more far-reaching. It was contended that the effect of the saving words is to take booking
agents outside the scope of Clause 7.2 atogether, so that Clause7.2.2 does not apply to them.

| propose to deal with this second argument first. To alarge extent it was based upon the subjective intentions of Mr Lee,
the solicitor acting for John Reid and JREL , who proposed the relevant words and was party to the Lee/Eadie
conversation. | leave these intentions atogether out of account because they are not admissible for the purpose of
construing the Clause. | do not accept that they, or the Lee/Eadie conversation, are admissible as showing the abject and
purpose of the saving provision. The expression "object and purpose” harks back to the words of Lord Wilberforcein
Prenn -v- Simmonds[1971] 1 WLR at 1384-5 and in the Reardon Smith case[1976] 1 WLR 995-997. But what Lord
Wilberforce was referring to was the "genesis' "aim™ or "purpose" of the transaction. | do not think his language enables
oneto look at the circumstances surrounding the negotiation of a particular clause which is part of an agreement intended
to effect alarger transaction.

Once the intentions of Mr Lee and the Lee/Eadie conversation are left on one side | find nothing in the language of Clause
7.2 asawhole and the saving provision in particular to justify the view that the booking agents are wholly excluded from
the regime imposed by Clause 7.2. Clearly their appointment is excluded from the requirement that there must be prior
written consent. That represents the ordinary and natural meaning of the words used. | am unable to attribute to it any
other meaning. Hence if booking agents were otherwise within Clause 7.2, the saving provision would not take them out
of the requirement of Clause 7.2.2 that JREL bears the cost of employing them.

That leads back to the first argument, namely that the very existence of the saving provision, abeit that its effect isonly to
dispense with the requirement for consent, means that booking agents, are to be regarded as being agents of the kind
referred to in the main part of Clause 7.2. | can seethelogical force of this argument, but to my mind it placestoo much
weight on the saving provision. That provision certainly shows that the parties who included it thought that booking
agents would or might be within Clause 7.2 if there were no saving. But in my view, having regard to the other factors|
have mentioned, this understanding was wrong. | cannot regard words of thiskind as justifying an incorrect
understanding as to the scope of the Clause which they qualify, either in the case of booking agents or in the case of other
representatives.

One further argument based upon the saving provision needs to be mentioned here. It was submitted that the effect of the
L ee/Eadie conversation was that the parties agreed that the word "agent” in Clause 7.2 did not include booking agents. |
was referred to The Karen Oltmann [1976] 2 Lloyds Rep 708 at 712 and Inland Revenue Commissioners -v- Botnar
[1999] STC 711 at 738 in support of the proposition that, in construing a contract, the court will give effect to a
pre-contractual agreement as to the meaning of particular words or expressions. | have no difficulty in accepting thisasa
genera proposition. However | do not accept that the Lee/Eadie conversation produced such an agreement. My reasons
for this conclusion will appear when | deal with the Lee/Eadie conversation.

(9) Other factors

There are anumber of other factors which support the view that tour agents were not intended to be covered by Clause
7.2, dthough these are not so cogent as those which | have discussed in paragraphs 102 to 120 above.

Thefirst of these isthat it was common ground between the parties that the normal industry practice, in the absence of
special arrangements, isfor the artist, not his manager, to bear the cost of atour booking agent, tour producer and tour
accountant. The parties' agreement on this |eaves open the possibility tha