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IN THE UNITED STATES DISTRICT COURT FOR T

WESTERN DISTRICT OF OKLAHOMA

U.S. SECURITY, et al., ) SEP 2.3 2003
o ) ROBERT B TEAN
Plaintiffs, ) 5. pisT. COURT.
I ) -
V5. B ) No. CIV-03-122-W-
FEDERAL TRADE COMMISSION, )
- )
Defendant. )
" QRDER

This matter comes eefere the Court on the Motion for Summary;J?udglment
filed by plaintiffs U.S. Sec'uri-ty, Chartered Benefit Services, Inc., GleibaI:Contact
Services, Inc., I]"lfOCISIOﬂ Management Corporation and Dtrect Marketmg
Association, Incorporated (“DMA") and the Motion for Summary Judgment filed
by defendant Federal Trade Commission ("FTC”). The parties have filed
responses and replles and the Court has carefully considered the record as a
whole, and in so domg has hmsted its recitation of the facts its cutation to
authority and its dlscuesw)n of the issues to those that support its determmatuon
as to the issues mvolved |

1. Al p!einttffs save DMA offer telemarketing services. DMAis'a non-
stock corporation orgamzed as a non- profit trade assocnatlon. It represents
approximately 5000 -cempames from the United States. | |

2. TheFTCis an iridependent government agency.

EILED



http://www.findlaw.com/

<
i
:
3
i
X
;
4
i
4

3. In1991,the 'l'elephone Consumer Protection Act (“-TCPA")} 47US
§ 227, was enacted “to protec:t residential telephone subscribers’ prwaoy rlghts
to avoid telephone solloltatlons to which they object.” Id. § 227(c)(1) To
accomplish the PUrpoOses of the TCPA, the Federal Communications COl‘l‘ll’ﬂlSSlOl‘l
(“FCC") was dlreoted to promulgate regulations that restricted the use of

automatic telephone d:allng systems Id. § 227(b)(1).

4,  The TCPA expressly permitted the FCC to establish ancl operate ‘8
single national database . of telephone numbers of residential subscribers

who object to reoelvmg telephone solicitations . . . .” Id. & 227((:}(3)

5. In 1992, the FCC aclopted rules pursuant to the TCPA, but clec:lmecl

to create a national “dornot-c}all” list. In the Matter of Rules and Regulations

Telephone Consumer Protection Act of 1991 (October 16,

1992) at 9, 4 14.

0. The FCC“detetmlnecl that such a list would not aesiet-telephone
subscribers who “by and large would like to maintain their abillty to- choose
at 10, 1 15 (footnote omltteol) The FCC further determined that reglstered
consumers “would stlll recelve calls from exempted busmesses or
organizations,” id. et 7- 8 1 12 (footnote and citation omltted), and therefore
“[iin view of the many -clrawbacks of a national do-not-call d.etabase, and in

light of the existenoe of an ‘effective alternative (company-epeoifio do-not-call
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lists),” id. at 10, 15 that a natnonmde do-not-call list was “not an eﬁ’uclent
effective, or economic means of avoldlng unwanted telephone sollcltatlons " 1d.

7. TheFCC mstead requrred telemarketers to adopt company soecn‘* ic
do-not-call lists, and a consumer who did not wish to recelve telephone
solicitations from a partlcutar company could request that the telemarketer
remaove that consumer’s teiephone number from the telemarketer s hst

8. In 2002 the FCC issued a Notice of Proposed Rulemakmg
requesting comment on amendments to those rules it had adopted pursuant to,
and which |mplemented the TCPA. Comment was requested on ‘Inter alia
whether the FCC should I"EVISIt it decision regarding the establishment of a
national do- not—call hst and whether the FCC should ref“ne those rules
promulgated under the TCPA that regulated the use of predlctnve draiers

9. “A predlctwe dlaier is an automatic dialing software program that

autornatically dlals consumers telephone numbers in a predetermlned
manner and at a predetermmed time such that the consumer wsll answer the
phone at the same time that telemarketer is free to take the caH These
software programs are set up to predict when a telemarketer wnl! be free to

take the next call in order to minimize the amount of downtlme for the

telemarketer. In some mstances, however, when a consumer‘ ‘nswers the

phone, there is no telemarketer free to take the call. In those mstances, the
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predictive dialer dlscennects the call and the consumer either heers nethmg
(‘dead air’) or hears a C|ICK as the dialer hangs up.” 67 Fed. Req. 4522,

10. 1In 1994, three yeers “after the enactment of the TCPA, Cengress
enacted the Telemarketmg and Consumer Fraud and Abuse Prevention Act
(“TCFAP"), 15 U.S.C. &§ 6101 6108. This legislation darected the F-TC to
“prescribe rules prohlbitmg deceptuve .. . and other abusive teiemerketmg acts
or practices,” id. & 6102(a)(1), and to tinclude insuch rules. . . a dernltlon of
deceptive telemarketing acts or practices . ...” Id. § 6102(3)(2) l

11. 1In partlculer the TCFAP required the FTC to promulgate rules (1)
that prevented telemarketers from “undertak[ing] a pattern of unsellmted
telephone calls whlch the reasonable consumer would consider ceercwe or
abusive of such consumers rlght to privacy,” id. § 6102(a)(3)(A), (2) that
restricted “the hours ef the day and night when unsolicited telephene calls can
be made to consumers,” id id § 6102(a)(3)(B), and that requnred telemarketers
engaged in the sale of geeds end services to “promptly and cleerly d;sclese

. that the purpose of the call is to sell goods or services and make such other

[appropriate] dlselesures 7 1d. § 6102(a)(3)(C).
12, Byits terms and because the TCFAP is to be enforced by the FYC,

the TCFAP does not apply to actwities that are outside of the _‘]UI“ISdICtI(}n of the

Federal Trade Commission Act (“FTC Act”), 15 U.S.C. §§ 41- 45, 15 u. S C.§

6105(a). The FTC Act does not apply to inter alia certain ﬁnen'cialii.netitutlens,
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COMMON Carriers, ‘airli' ca"r}'lers and nonprofit organizations orf to ln'sl.l.gr;ance
companies to the extent that suoh the business of lnsuranoe |s regulated by
state law, and the telemarketlng activities conducted by these exempted
organizations and entltles are therefore not subject to the rules promulgated
by the FTC under the TCFAP SN

13, 1In August 1995 the FTC promulgated the Telemarketing Sales Rule
("TSR") to |mplement the TCFAP The TSR included lnter alla regulatlons
designed to ef-fectuate the TCFAP's stated purpose of DI'Ohlbltll'lg telemarketers
from “undertak[mg] a pattern of unsolicited telephone oalls whloh the
reasonable consumer would COl‘lSldEl‘ coercive or abusive of suc:h c:onsurner 's
right to privacy.” 15 U S C § 65102(a)(3)(A). o ‘

14, These regulattons also described the conduct Wthh constltuted an
abusive telemarketmg act or practlce (1) “[clausing any telephone to ring, or
engaging any person in & telephone conversation, repeatedly or oontmuously
with intent to annoy, abuse or harass any person at the called number,” 16
C.F.R. § 310. 4(b)(1)(l), or (2) “[i]nitiating an outbound telephone oall to a
person when that person prewously has stated that he or she cloes not wnsh to
receive an outoound telephone call made by or on behalf of the seller ‘whose

goods or services are: bemg offered ” 1d. § 310. 4(b)(1)(n|)

15, On January 30 . 2002, the FTC issued a Notlce of Proposed




proposed changes, upc‘n Which%comment was sought,’ (1) included the creation
of a national do-not- ca!l reglstry, to be maintained by the I-‘I'C 67 Fed Reg
4516-4521; (2) addressed the problem of “abandoned calls” resulting from the
use of predictive dialers by telemarketers, id. at 4522-4524; and (3) addressed
the issue of preacquired.accdunt telemarketing and the use by telemarkaters
of “preacquired bllllﬂg mformatrun " 1d. at 4512-4514. | ‘

16. On January 29 2003 the FTC promulgated the emendments to the
TSR. The TSR, as arnended (“Final Amended Rule”), 68 Fed. Reg 4580
(January 29, 2003),‘ inter{al'ia: established a nationwide do-not-call registry and
specified requirements far lt-'ne use of predictive dialers. It alsd; reStricted
telemarketers’ use Df preacqu:red account information, which was deﬁned inthe
Final Amended Rule ;.asi -“;a-ny:: .informatiun that enables a . telemarketer to
cause a charge ta be' placed against a customers . . . account without
obtaining the account number directly from the customer . durlng the
telemarketing transactlon pursuant to which the account will be charged “ 1d.
at 4670. i

17. The Final Anilendled Rule *[s]upplement{ed] the cu'rrent 3cn‘ntpany-
specific ‘do-not—call"provi‘sidn with a provision that will empower?a cunsumer

to stop calls from all companies within the FTC’s jurisdiction by placing';his or

he FTC recewed more than 64,000 cormments in response to the NOt]CE nf Proposed
Rulemaking. 68 Fed. Req. 4582, It also conducted a three-day public fdrum in June 2002 at
which interested parties presented argurnent. ‘




her telephone number on a central ‘do-not-call’ registry malntalned by tbe FTC,
except when the consumer has a ‘established business relatronshlp wrth the

seller on whose behaif the caII is made . ” 1d. at 4583.

18. The Fmal Amended Rule also “[elxplicitly exempt[ed] solrcrtatlons

to induce charitable contrrbutions via outbound telephone calls, from coverage

./"id., and as mdrcated does not extend to those entities outsidelot tbe FTC
Act and thus, outside of the FTCs jurisdiction. R

19. The Flnal Amended Rule also declared abandonlng any outbound

5? telephone call an’ “abuswe te!emarketlng act or practice,” _d at 4672 and

deemed “[a]n outbound telephone call . . .‘abandoned’ if a person answers it

and the telemarketer daes not connect the call to a sales representative w:thln

two (2) seconds of the person 's completed greeting.” 1id.

:'2 20. The Flnal Amended Rule exempted from Irabrlsty"' those
i telemarketers that “ernploy[] tech nology that ensures abandonment of no more
than three (3) percent of all calls answered by a person, measured per day per

calling campaign. " _d at 4673

21. This “safe harbor” also included three other requrrements (1) the
telemarketer must “allow[] the telephone to ring for at Ieast ﬁfteen (15)
seconds or four (4) rmgs before disconnecting an unanswered can - _d:.; (2)

“whenever a sales representatrve is not available to speak with the person

answering the cail wrtbrn two (2) seconds after the person s'fif completed
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greeting, the . .. telemlacketefr [must] promptly play[] a recorded message
that states the name an‘d telephone number of the seller on vith'ose: be:halﬁf the
call was placed,” id. (footnote omltted) and (3) the telemarketer muet retaln
records establishing comphance with the other elements of the “safe harbor”
standard. Id. | | .

22. The Final Amended Rule required in any telemarketing transactlon
involving preacqmred account information and a “free-to- pay conversnon
feature,® the telemarketer not only must obtain from the customer, at a
minimum, the last four (4) drgats of the account number to be charged and his
or her express agreement to be charged but also must make and mamtam an
audio recording of the entlre telemarketmg transaction. Id. at 4672

The plalntlffs have brought the instant suit to chailenge the Final
Amended Rule’s creatlon of a national do-not-call registry, its prohlbitron of
abandoned calls and ItS reetrtctlon on the use of preacqurred account
information. Speclﬁcally, the olalntlffs have asked the Court to vacate set aside
and enjoin the l-‘i'C from enforcmg the provisions of the Final Amended Rule
that establish the natlonal do not-call registry (to be codified at 16 C F R. §
310. 4(b)(1)(m)(B)), that hmit the abandonment of telemarketmg calle (and

thus, allegedly regulate .the use of predictive diaters) (to be codtﬁed at id. §

¥Free-to-pay conversion means, in an offer or agreement to sell or provide any goods
or services, a provision under which a customer receives a product or service for free for an
initial penod and will Incur an obligation to pay for the produce or service if he or she does not
take affirmative action to cancel before the end of that period.” 68 Fed. Reg 4669 ‘

8
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310.4(b)(1)(iv): id. § 310.4(b)(4)), and that define the term “preacquired
account information” (to be ’Cedified atid. § 310.2(w)), and regulate ft}he ‘-::dse of

In those cases ‘inve!vmg questions concerning an agency g constructlon
of a statute it edmwsters, the United States Supreme Court has stated that
“[iJf the intent of Congress is cleer that is the end of the matter for the c:ourt

as well as the agency, must gwe effect to the unambiguously expressed |ntent

of Congress.” Chevrgn U S A,, Inc. v. Natural Resources Defense Ceuncni, Ing.,

467 U.5. 837, 842w43 (1984)(footnete omitted). “[I]f the stetute is sﬂent or
ambiguous with respect te the specific issue, the questlon fer the c:eurt is
whether the egencys enswer is based on a permissible censtructuen of the

statute.” Id. at 843 (feetnote omitted); e.q., EDA v. Brewn & Wﬂhamsou

Tabacco Corp., 529 U S 120 132 (2000)(reviewing ceurt must respect
agency’s censtructnen ef stetute so long as it is permissible). Thus “‘deference
is justified beceuse [t]he I'ESle‘lSIbIlltlES for assessing the msdom ef such
policy choices and resolvmg the struggle between competing vnews of the public
interest are not Judlmal enes' " 529 .S, at 132 (quoting Lhey_rgg 467 U S. at

866).

“The power of en admmlstratwe agency to admmlster a cengressionally

created . progrern necessarlly requires the formuletlon ef peiicy end the

If
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Congress has exphcntly ieﬂ: a gap for the agency to fill, there is an express
detegation of authorlty to the agency to elucidate a specific provusicm of the
statute by regulatlan Such Ieglslatwe regulations are given controllmg welght
unless they are arbltrary, caprlcmus or manifestly contrary to the statute

467 U.S. at 843-44 ,L(quetlng Morton v. Ruiz, 415 U.S.‘ 199, 231

(1974))(footnote ornitte-d) If “the legislative delegation to an agency on a
particular question ia'fM‘plICIt .« . [,] [iIn such a case, a court may hot
substitute its own canetructlen of a statutory provision for a reasenable
interpretation macle by the l . agency.” Id. at 844 (footnote omltted)

The United States Court of Appeals for the Tenth Clrcmt has held
however, that “deference to an agency interpretation is mappropriate not only
when it is conclusweiy uncenstututlonal but also when it l"alSES eerloua
constitutional questlens .y u. S West, Inc. v. FCC, 182 F.3d 1224 1231 (g™
Cir. 1999)(citations ermtted) The circuit court has stated that “[w]hen faced
with a statutory mterpretatien that ‘would raise serious canstltutlonal problems
the [clourt[s] will construe the statute to avoid such problema unless such
construction is plamly ccmtrary to the intent of Congress.” Lcl_

The plamtlffa have ﬁrat argued that the FTC's |nterpretatlon ef the TCFAP
to promulgate a rule estabhshmg a national do-not-call regletry, witheut an
unambiguous grant af autherity by Congress to do so, “presents a. sernous or

grave constututlonai questlon‘,” id., and thus, the FTC’s actlona are entltled to

10
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no deference. In support of thrs contention, the plaintiffs have. argued thet the
Final Amended Rule es it perteins to the national do-not-call regrstry vroletes
their rights under the ﬂrst and fifth amendments to the ’Unrted Stetes
Constitution because |t dlscnmmetes against speech based upon conteht and
identity of speakers end heceuse it suppresses far more speech: then necessery
The basic, end whet the Court considers to be the disposltwe, |eeue rersed
by the plaintiffs as l:o |ts flrst chellenge to the Final Amended Rule rs whether
the FTC had the euthonty to promulgate a national do-not- cell registry The
Court finds it did not o | ‘ | ‘
Congress expressly grented the authority to the FCC under the TCPA to
establish and operete “e smgie national database to compile a !rst of telephone
numbers of remdentrel subsenbers who object to recewrng telephone
solicitations . “ 47 U 5. C § 227(c)(3). It charged the FTC under the TCFAP
with the euthonty to “prohrbrt[] deceptive . .. and other ebusrve telemerketmg
acts or practices,” 15 U S C 8 6102(e)(1), because Congress wee ooncerned

that “[i]nterstate telemerketrng fraud ha[d] become a problem 3 -: Id. §

6101(2).

The FTC hes relred upon three sources to supporl: |ts essertron of

jurisdiction to promuigete a do not-call registry: the TCFAP |tse|f the fact “that

this is an era of overlapping agency jurisdiction under dlfferen:t_ .stetutory

11
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mandates,” FTC v, Texaco, .m:” 555 F.2d 862, 881 (D.C. Cir. 1'977),'am post-
promulgation enactm‘ente | o |

The FTC has conceded that the TCFAP is silent as to the FTC 5 authonty
to promulgate a do- ndt-call reglstry, but has argued that becauae the FTC has
declared that any telemarketmg call to a number on a do-not- call regxetry
would be abusive, \creation ef such a registry is therefore permltted pursuant
to its statutory authonty td regulate abusive telemarketing acts or practlces
“Deference under hevrcm te an agency’s construction of a atatute that it
administers is premnsed on the theory that a statute’s ambxgunty [or snence]

constitutes an 1mp|tc|t delegatlon from Congress to the agency to f‘ll in the

statutory gaps.” Brown_ "'.‘“W‘tllnam , 529 U.S. at 159 (c1t|ng Chevmn 467
U.S. at 844). The Cdurt flnds no delegation to the FTC in this case |

The Court further finds unpersuasive the FTC's argurnent: that aspects of
the economy may- be reguiated by more than one agency as well as: the FCC'
argument that cengresendnal sulence may itself create an amblguity that calls
for Chevron deference. The F"TC's first argument presupposes that each agency
was granted the authdnty te act by Congress.

As to the FTC's second argument the express grant of autharity to the
FCC to promulgate a do- not-call registry, together with the cornplete sulence on

the subject in the TCFAP mekes “plain that Congress has not given the [FTC]

the authority that it seeks to exerclse here.” 529 U.S. at 161, _i, g at 160

12
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(“Congress could not have mtended to delegate a decision of such economlc
and political sngmflcance to aﬂ agency in so cryptic a faSthn ”) Indeed

congressional “snenoe cannot be read as ambiguity resultlng m delegated

M tion Ps:

authority . . . to prornuigate the disputed regutation[].”

Moreover, “Congress fatlure to grant an agency a given power ae not an
ambiguity as to whether that power has, in fact, been granted g [A]

statutory silence on the grantlng of a power is a denial of that power to the

u smeee ssociation v. Slater, 231 F. 3d 1 8 (D C Cir.

agency.”

2000)(Sentelle, J. concurring)(emphasus deleted)(citations omrtted)

Finally, in attemptmg to justify its promulgation of thezdo not -call

registry, the FTC has relled upon post-promulgation approprlahons Eegislatlon

In particular, the FFC has relied upon the Consolldated Approoriatlons
Resolution, P.L. 108 7 (February 20, 2003), and the Do Not Call
Implementation Act, P L 108 10 (March 11, 2003). The former authorizes the
FTC to use, as part of uts fundlng, a certain amount derived from “fees suﬁ'" cient
to implement and enforce the do-not-call provisions of the Telemarketmg Sales

Rule, . promulgated under the [TCFAP] ... .” The latter authomzes the FTC

“to collect fees for the rmolementatlon and enforcement of a ‘do*not-call

registry, and for other punpoees.

13
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“Congress may . .. do by ratification what it might have authorizad.f And
ratification may be effected ?'t‘htough appropriation acts. But the aooropriation
must plainly show a purposa to bestow the precise authority which'is ciainf\ed."
Ex Parte Mitsuye Endo, 323 US 283, 303 n.24 (1944)(citationsomitt-ad).- The
legislation upon which the FFC has relied does not unequnvooally grant the FTC
the authority under tha TCFAP to promulgate a do-not-call reglstry It morely
recognizes that the FTC has clone 50.

The Court fmds |ts deolsmn is further supported by the doctrma of in parn
materia. Statutes suoh as tho TCPA and the TCFAP are oonsnderad to ba in pari
materia since thay relate to the same subject, and “[ilt is assumed that

whenever the legislature enaots a provision It has in mind previous statutes

relating to the same SUb]ECt matter.” N. Singer, 2B
Construction § 51. 02 at 121 (5™ ed. 1992)(footnote omlttecl) 5 “[T]ho new
provision is prosumod m accord with the legislative policy embochad in those
prior statutes,” id. (footnote omlttod), and “[t]hus, they ali shoutd. be construed
together.” Id. (footnota omlttecl) |
A second prmouple of statutory construction, which the Court also finds
applicable, holds that “‘whare a statute, with reference to one subloot contams
a given DFDVISIDI'I the orrusslon of such provision from a sm‘u!ar statute
concerning a ralated subjaot is significant to show that a dlffEl"Eﬂt mtentlon

existed.”” Id. at122.

i4
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Admittedly, the ehmmabon of telemarketing fraud and tne prohlbltlon
against deceptive and abuewe telemarketing acts or practlces are s'lg'nllf“cant
public concerns; however, “an adminlstratlve agency’s power to regulate ll'l the
public interest must always be grounded in a valid grant of authonty from
Congress.” 529 U.S. at 161 Absent such a grant of authonty m this oaee, the
Court finds the do- not—call orovnsuon to be invalid. ¥ ';'3 j

As stated, l:he plamtiffe have also challenged the Frc: e restncl:lons on
abandoned calls. They have contended that the FCC's exorese congreeelonal
grant of authority. under tne TCPA to regulate automated telephone dlallng

systems precludes, and renders ultra vires, any regulation by the FTC that

would affect the tec:hnology ueed by telemarketers.

As the FTC has admltted there is no similar express grant: of asutbc:anty to
the FTC under the TCFAP l:o regulate predictive dialers., The FTC has however
been directly charged by Congress to promulgate ruies to ellminate abusuve
telemarketing ac:ts or practlces, 15 U.5.C. § 1602(a), and to 3proh|b|t
telemarketers frorn “underta k[lng] a pattern of unsolicited telephone oalls which
the reasonable consumer would consider coercive or abuswe of such
consumet’s right of pnvacy Id g 1602(a)(3)(A). The Final Amended Rule’s
restriction on abandoned oalls is a permissible regulation of this rnoel: (and
undisputedly) mvaswe and abuswe practice, and its promulgatuon which isin

no way hlndered or hobbled by the FCC's grant of authonty, hae earried into

15
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effect congressionat .intent as expressed by the TCFAP. E.4.; S‘und' ance
Associates, Ing. v. Reng, 139 r-" 3d 804, 808 (10™ Cir. 1998). T
The plamtlffe have aleo challenged the FTC’s restrictions on the use of
preacquired account infnrrnation and have contended that the ZFTC is
impermissibly augmenttng |ts authcmty to regulate “unfair” practuces under the
FTC Act by using that standard as the basis for regulating preacquwed account
information under the TCFAP wnthout adhering to the strict statutorily-imposed
procedures for declanng a prectice “unfair” under the FTC Act 15 U S C 3]
45(n), 57a. The FTC has responded that it has been charged by Cnngness to
promulgate rules to 'prdh‘lhlt.“abuswe telemarketing acts or precttces," 15
u.s.C. § 6102(3)(1),‘ and that its interpretation of the term “abuei‘ve” in this
context should be gwen deference under Chevron. o
The Final Amended Rute seeks to eliminate unauthorized charges ona
customer’s account, a practace the FTC has deemed “abusive.” The fact that
this practice also Fte Wlthln the definition of an “unfair” act or prectice of the
FTC Act, 15 U5, § 45(n) (unfalr “act or practice causes or is hkeiy tn cause
substantial injury to consumers which is not reasonably evo:dable hy cdnsumers
themselves, and not outwelghed by countervailing benefits”), see 68 Fed Reg.
4620 & n.464, does not render the FTC's interpretation of the terrn “abusuve

unreasonable. E.q., Unwersal Construction Co. v. Occupa ational’ Saf u and

Health Review ggmrmseign 182 F.3d 726, 729 (10" Cir. 1999)(mterpr’etatlon

16
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must be based on pern‘lie’:siﬁtiie construction of, and not frustrate 'lp:olicy
underlying, statute), o | TS

The plaintlffs have elee cha!lenged the Final Amended Rule s reguletlon
of preacquired account mfermet:on on the grounds the FTC promulgated this
regulation in vueletlen of the notice and comment requrrements df the
Administrative Procedure Act 5 U.5.C. §§ 553(b), (c). In pertu:uler the
plaintiffs have ergued thet certeln entities and individuals, who belleved based
upon the language ef the prepesed rule, that they would not be (hut new are)
subject to the Fmal Amended Rule, were deprived of their rlght te notlce and
an opportunity to cemrnent dn this provision of the Final Amended Rule

"The rulemakmg precess requires an agency “to fairly apprlse Interested
parties of all mgnuf‘cent SUbJECtS and issues involved,’ 50 thet they can
participate in the process ThIS policy is not undermined when dn egency
promulgates a final rule thet does not mirror precisely the prepese'd rule
outlined in the notn:e A substentially different’ rule is permnss:ble as Iong as

the participants had sufﬁcrent notice at the start of the proc:ess ' Fertllizer

Institute v, Browner 163 F 3d 774,779 (3d Cir. 1998)(quotmg Amgrlcen Iron

& Steel Instifute v. EPA 568 F.2d 284, 291 (3d Cir. 1977))(ether citatsons

omitted).

The Court hes censldered the allegedly “*marked depertures” between the

proposed rule and the edmlttedly broader Final Amended Rule ebeut whu:h the

17
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plaintiffs have com‘plain:e.d *an"d in doing s0, finds the relief requested: by the
plaintiffs is not warranted | |

As case law demonstrates “notice requirements do not reqmre that the
final rule be an exact rephcatlon of the proposed rule.” ssocuatggn ef Batteu
Recyclers, Inc. V. EPA 208 F.3d 1047, 1058 (D.C. Cir. 2000). l“[N]QtICE and
comment requnrements are met when an agency issues rules ‘that do not
exactly coincide with the propesed rule so long as the final rule is the ‘Ieglcal
outgrowth’ of the preposedz rule."’ Id. at 1058-59 (quoting E[I;IIIZEI'IDSHthE V.
EPA, 935 F.2d 1303, 1311 (D C. Cir. 1991)). o

A review of the recard lndlcates that the FTC gave fair notu:e “of all
significant subjects and |ssues involved ™ 163 F.3d at 779 (quotmg Amerlcan

Iron & Steel Institute V. EPA 568 F.2d 284, 291 (3d Cir. 1977)). Because the

policies underlying the notlce reql.urements have been served in thls case and
hecause the Final Amended Rule as it pertains to the use of preacqwred
account information is a loglcal outgrowth of the proposed rule, the Cdurt finds
the plaintiffs’ challenges must fail. o

Based upon the foregmng, the Court

(1) GRANTS the plamtlﬁ‘s Motion for Summary Judgment frled on Aprrl
22, 2003, to the extent that the plaintiffs have challenged the do- not—call

registry and DENIES sa’]id rnotlon as to all other challenges to the Final Amended

Rule;
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(2) DENIES the FI'C‘S Cross-Motion for Summary Judgmentf“i!ed: on May
19, 2003, to the extent that the FTC has sought summary judgment in its favor
as to that portion 'of: thé' :Finéﬂ Amended Rule pertaining to the do-not-call
registry and GRANTS séid mot'imn as to all other portions of the Final Amended
Rule that have been challengad by the plaintiffs; o

(3) DENIES the plamtlﬁ’s Motion for Leave to File Afﬂdavuts fned on
September 3, 2003; and - o

(4) ORDERS judgmehf to issue forthwith.

ENTERED this _ & 5/20 day of September, 2003,

UNITED STATES DISTRICT JUDGEI
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IN THE UNITED STATES DISTRICT COURT FOR THE ST

WESTERN DISTRICT OF OKLAHOMA

U.S. SECURITY, et al., . )

Plelntlfl;;s ; us msvﬁgﬁiﬁ ? NN*E e
vs. e ) No. cIv-o3- 122w |
FEDERAL TRADE COMMISSION g ' i

;

Defendant

JUDGMENT

Pursuant to the Order ﬁled this date, the Court finds that;udgment should
be and is hereby entered as a matter of law in favor of the plamtaffs, U.S.
Security, Chartered BeneFt Servnces Inc., Global Contact Serwces, Inc.,
InfoCision Management Corporatldn and Direct Marketing Assc;c:atmn

Incorporated, on the plamtlﬁ’s claims that that portion of the Flnel Amended

Rule that pertains te the natlonal do-not-call registry is mvahd?.' -<,,The Court

further finds thatjudgrnent should be and is hereby entered as. a matter Df law

in favor of the defendant Federal Trade Commission, on all remainmg clalms

asserted by the plamtnffs

Dated at Oklehoma cn:y, Oklahoma, this _£ 3 £9. day ofSeptember, 2003.

LFE R. WEST o
UNITED STATES DISTRICT JUDGE.
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