IN THE UNITED STATES DISTRICT COURT . é/
FOR THE DISTRICT OF NEW MEXICO
C2I7007 e
UNITED STATES OF AMERICA, _
Plaintif¥, ¢ f
V. Criminal No. 99-1417 JC/DS

WEN HO LEE,
Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES

The defendant, Dr. Wen Ho Lee, through his undersigned attorneys, submits this
memorandum of law in support of his contemporaneously filed motion to suppress
evidence.

SUMMARY OF ARGUMENT

Agents searched Dr. Lec'’s home on April 10, 1999, pursuant to an illegal general
warrant. Under binding Tenth Circuit precedent, a warrant is an illegal general warrant
unless it describes with particularity the items to be seized and sets forth that these
particular items are either the evidence of or fruits of some specified illegal conduct. The

search warrant here blatantly violated this well-cstablished prohibition against general

warrants,

Instcad of describing with particularity all the items to be seized, the scarch
warrant here docs not describe with particularity any of the items to be seized. The search
warrant first copied incorrect boilerplate language that referred to an unattached secret

affidavit, The warrant then described the items to be seized as follows:
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*“include but are not limited to records, documents and
materials including those used to facilitate communications,
electronic data and computer equipment and peripherals . . .

The warrant contained no limitation on the “records, documents and materials™ the
government could scize from Dr. Lee’s home. The Tenth Circuit has repeatedly held
unconstitutional warrants that state with far greater specificity the items to be seized.
Sce, e.g. United States v. Leary, 846 F.2d 592, 600-01 (10th Cir. 1988) (finding
unconstitutional a warrant authorizing agents to seize documents typical of those kept in
an export business that relate to “*the purchase, sale and illegal exportation of matcrials
in violation of the’ federal export laws™); Voss v. Bergsgaard, 774 F.2d 402, 404-05 (10th
Cir. 1985) (finding unconstitutional a warrant authorizing agents to scize documents and
records described as *“evidence of violations of Title 18, United States Code, Section
371). This first constitutional dcfect is compounded by the warrant’s failurc to limit
these generic “records, documents and materials™ to potential cvidence of some criminal
violation. Taken together, these facial deficiencies create an unconstitutional general

warrant.

The warrant also failed to specify that the place the government sought to scarch
was Dr. Lee’s home. Instead, the government merely checked a box indicating it sought
to scarch at an address in White Rock, New Mcxico. Over scven years ago the Tenth
Circuit strongly criticized this practice by law enforcement in New Mexico and set forth
the requiremcnt that the warrant state particularly that it authorizes the search of

someone’s home. United States v. Dahlman, 13 F.3d 1391, 1396 (10th Cir. 1993)

(finding location described as two numbered subdivision lots not sufficiently particular to

search a residence).



The government cannot “cure™ the overbreadth of this unconstitutional general
warrant by relying on the affidavit used to obtain the warrant. Setting aside the incorrect
language that confuses the scarch warrant with the “Affidavit” used to obtain the warrant,
even a correct reference would be irrelevant, The Tenth Circuit mandates that an
affidavit can be used to curc an otherwisc unconstitutional general warrant only if the
affidavit is both incorporated in and attached to the overbroad search warrant. See

Dahlman. 13 F.3d at 1391. Neither was done here.’

FACTUAL BACKGROUND

On April 10, 1999, fedcral agents entcred the home of Dr. Wen Ho Lee and his
wife Sylvia Lee, pursuant to a search warrant, and conducted an extensive search of Dr.
Lee’s personal residence, his garage, his garden, his front yard, and his back yard. A true
and correct copy of the search warrant is attached as Exhibit A to the motion filed with
this memorandum. The items seized included, among other things: Selected Short
Stories of Guy du Maupassant, Dr. Lee’s daughter Alberta’s address book, the telephone
numbers for members of a Christian church group, the membership list of a Los Alamos
Chincse-American society, Dr, Lee’s children’s old school notebooks and diaries, the
plays of Tennessec Williams, the telephone book for Los Alamos and Santa Fe, Dr. Lee’s
children’s photo albums, Dr. Lee’s personal correspondence, and materials related to
Dr. Lee’s work. Further, the agents took numerous documents that were well over
twenty years old, including Dr. Lee’s Ph.D thesis which plainly indicated it was
published in 1966, letters between Dr. Lee and his professors in 1971 and 1972, letters
Dr. Lee wrote to other scientists in 1973, and hundreds of pages of computer printouts

from 1977.

*If the court concludes that the search of Dr. Lee’s home was unlawlul, then Dr. Lee requests an evidentiary hearing
to determine the scope of the taint.



The search warrant used to scarch Dr. Lee’s home failed to include any reference
to any federal criminal statute the government belicved Dr. Lee or someone else had
violated. The scarch warrant also did not include even a general reference to how any
itcm to be scized related to any alleged criminal activity. The search warrant also failed
to identify or list particular items to be scized. The entire text of the warrant is as

follows:

[tems to be seized are described in Attachment B of this
Affidavit [sic], and include bur are not limited to records,
documents and materials including those used to facilitate
communications, electronic data and computer cquipment and
peripherals.

(Emphasis added.)

No such “Attachment B™ s attached to the warrant. In addition, no affidavit is attached
to the warrant, nor could it be, because the government filed the affidavit under seal. On
its face, the warrant clearly states that the agents were not even “limited to” seizing
“records, documents and materials.” Basically, the warrant gave unfettered discretion to

the executing officers to seize anything.

In addition, the warrant did not state that the government sought to search
Dr. Lee’s home. Rather, the warrant identified the property to be searched as “LEE,
WEN HO, 80 Barcclona Avenue, White Rock, New Mexico.” The form warrant
included a check on a box indicating the search would be “on the premisces known as™ 80
Barcelona Avenue, White Rock, New Mexico. The warrant contained no information
stating whether the place to be searched was a home, apartment, or office or whether the
agents were authorized to search more than one structure. It is not clear whether the
warrant authorized the search of land, attachments to buildings, or any particular

building.



ARGUMENT

1. THE WARRANT’S FACIAL OYERBREADTH VIOLATES THE
CONSTITUTIONAL PROHIBITION ON GENERAL WARRANTS

The Fourth Amendment requires that warrants “particularly describ[c] the place to
be scarched, and the persons or things to be scized.” U.S. CONST. AMEND. 1V. A search
warrant must be sufficiently particular in its description of the items to be scized to
prevent a gencral exploratory rummaging in a person’s belongings. Coolidge v. New
Hampshire, 403 U.S. 443,467 (1971). The Supreme Court has explained, “The
requircment that warrants shall particularly describe the things to be seized makes general
searches under them impossible and prevents the seizure of one thing under a warrant

describing another. As to what is to be taken, nothing is left to the discretion of the

officcr executing the warrant.” Stanford v. Texas, 379 U.S. 476. 485 (1965) (quoting
Marron v, United States, 275 U.S. 192, 196 (1927)); sce also United States v. Carey, 172

F.3d 1268, 1272 (10" Cir. 1999) (relying on Stanford to suppress computer files seized

pursuant to warrant that described a large group of computer files to be scarched).

The Tenth Circuit has strictly applied this constitutional requirement of
particularized warrants and has reiterated the Supreme Court’s stringent application of
the particularity requirement. The Tenth Circuit has repeatedly invalidated warrants for
overbreadth where the language of the warrants authorized the seizurc of broad categories
of documents that one might expect to find in a home or office, especially where the
categories included documents with no connection to the criminal activity providing the
probable cause for the search. Davis v. Gracey, 111 F.3d 1472, 1479 (10th Cir. 1997)
(internal quotation omitted); se¢ also United States v. [.cary, 846 F.2d 592, 601 (10th Cir,
1688) (" As an irreducible minimum, a proper warrant must allow the executing officers

to distinguish between items that may or may not be seized.™). In reaffirming this



























