
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
STATE OF NEW YORK ex. rel. 
Attorney General ELIOT SPITZER, et al.,  

Plaintiffs, 
 
v. 

 
MICROSOFT CORPORATION, 

Defendant. 
 

  
 
 
 
 
Civil Action No. 98-1233 (CKK) 
 
Next Court Deadline:  March 4, 2002 

Status Conference 

 
DEFENDANT MICROSOFT CORPORATION’S MOTION 

TO VACATE ORDERS REQUIRING PUBLIC DEPOSITIONS 

Defendant Microsoft Corporation (“Microsoft”) hereby moves to vacate the Court’s 

(i) August 11, 1998 Order providing that all depositions taken in this action be open to the public 

pursuant 15 U.S.C. § 30, and (ii) April 1, 1999 Order establishing a protocol for conducting such 

depositions.  Microsoft has discussed this motion with the non-settling States in accordance with 

LCvR 7.1(m).  They have stated that they do not oppose the motion and thus do not intend to file 

any memorandum in opposition. 

BACKGROUND 

A. The Orders Providing for Public Depositions 

By an Order dated May 22, 1998, the Court consolidated the action filed by the United 

States, United States v. Microsoft Corp., Civil Action No. 98-1232, and the similar action filed 

by 20 States and the District of Columbia, New York, et al. v. Microsoft Corp., Civil Action 

No. 98-1233, “pending further order of the Court.”  (A copy of the Court’s May 22, 1998 Order 

is attached hereto as Exhibit A.) 
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On August 10, 1998, The New York Times and certain other press organizations (“inter-

venors”) filed an “emergency motion” to attend certain depositions pursuant to the Publicity in 

Taking Evidence Act of 1913, 15 U.S.C. § 30.  That act provides that “depositions of witnesses 

for use in any suit in equity brought by the United States [under the Sherman Act] . . . shall be 

open to the public as freely as are trials in open court.”  By Order dated August 11, 1998, the 

Court held that “intervenors and all other members of the public shall be admitted to all 

depositions to be taken henceforth in this action.”  (A copy of the Court’s August 11, 1998 Order 

is attached hereto as Exhibit B.)  The Court certified its Order for an interlocutory appeal 

pursuant to 28 U.S.C. § 1292(b), and Microsoft appealed.  The Court of Appeals initially stayed 

but ultimately affirmed the Court’s Order, holding that “a deposition taken in pretrial discovery 

in an antitrust case brought by the Government seeking injunctive relief is subject to 15 U.S.C. 

§ 30.”  United States v. Microsoft Corp., 165 F.3d 952, 958 (D.C. Cir. 1999). 

The parties and intervenors thereafter negotiated a protocol for the taking of public depo-

sitions, which the Court entered on April 1, 1999.  (A copy of the Court’s April 1, 1999 Order is 

attached hereto as Exhibit C.)  By the time the April 1, 1999 Order was entered, only the rebuttal 

phase of the trial remained.  As a result, only seven public depositions were taken pursuant to the 

April 1, 1999 Order.  All of those depositions were taken by lawyers representing the United 

States, with lawyers from the plaintiff States only in attendance. 

B. The Order Establishing Two Separate Tracks 

Following the Court of Appeals’ June 28, 2001 decision remanding these actions, the 

Court entered an Order directing the parties to engage in intensive settlement discussions.  On 

November 2, 2001, the United States and Microsoft agreed to settle Civil Action No. 98-1232, 

and filed a Proposed Final Judgment with the Court.  On November 6, 2001, nine of the plaintiff 
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States in Civil Action No. 98-1233 also agreed to settle with Microsoft, and the parties filed a 

Revised Proposed Final Judgment (“RPFJ”) with the Court. 

By an Order dated November 8, 2001, the Court recognized the changed circumstances 

by establishing two separate tracks for the cases going forward.  The Court labeled as Track I the 

Tunney Act proceedings involving the United States, Microsoft and the nine settling States, and 

labeled as Track II the litigation involving the nine States and the District of Columbia that 

elected not to settle with Microsoft.  The Court’s January 2 and January 7, 2002 Orders thus 

correctly (i) use only the caption for Civil Action No. 98-1233, (ii) appear only on the docket for 

that action and (iii) define the “parties” to include only the non-settling States and Microsoft. 

C. The Press’ January 2, 2002 Letter 

On January 2, 2002, counsel for The New York Times and The Washington Post sent a 

letter to counsel for Microsoft, the United States and the non-settling States stating that “repre-

sentatives of our clients intend to exercise their right under the [April 1, 1999] Order to attend 

what we understand to be the forthcoming depositions in this matter.”  (A copy of this letter is 

attached hereto as Exhibit D.) 

ARGUMENT 

The United States has settled its claims against Microsoft and is proceeding separately 

under the Tunney Act to seek approval of the RPFJ in Track I.  Because 15 U.S.C. § 30 is, by its 

terms, not applicable to the separate action being prosecuted by the non-settling States, the Court 

should vacate its August 11, 1998 and April 1, 1999 Orders, as to Civil Action No. 98-1233.  In 

the alternative, the Court should make clear that 15 U.S.C. § 30 does not apply to any deposi-

tions taken in the non-settling States’ action. 
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The plain language of the Publicity in Taking Evidence Act makes clear that it has no 

application to depositions in actions brought by plaintiffs other than the United States: 

In the taking of depositions of witnesses for use in any suit in equi-
ty brought by the United States under sections 1 to 7 of this title, 
. . . the proceedings shall be open to the public as freely as are 
trials in open court; and no order excluding the public from attend-
ance on any such proceedings shall be valid or enforceable. 

15 U.S.C. § 30 (emphasis added).  Civil Action No. 98-1233 was not brought by the United 

States.  The only reason why depositions in this action were previously open to the public was 

because it was consolidated with Civil Action No. 98-1232 and thus depositions in the two cases 

were taken together.  The United States acknowledged this fact at the time the August 11, 1998 

Order was entered, explaining that “the issue of 15 U.S.C. § 30’s applicability arises in the 

States’ case only because of the consolidation of the States’ case with the United States’s case.”  

(United States’ Opp’n to Microsoft’s Mot. for Stay, dated August 12, 1998, at 3 n. 2 (attached 

hereto as Exhibit E).) 

Now that the two actions have been severed by virtue of the United States’ settlement 

with Microsoft and the Court’s November 8, 2001 Order establishing two different tracks, the 

Publicity in Taking Evidence Act is not applicable to depositions taken in the non-settling States’ 

separate action.  The forthcoming depositions will be noticed only in Civil Action No. 98-1233, 

and they will be used only for purposes of evaluating the fundamentally different remedies pro-

posed by the non-settling States.  By the same token, the forthcoming depositions will not be 

taken in Civil Action No. 98-1232, which now involves only a determination under the Tunney 

Act of whether the RPFJ is in the public interest.  For this reason, lawyers representing the 

United States will not be taking any of the depositions taken in Civil Action No. 98-1233. 
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CONCLUSION 

For the foregoing reasons, Microsoft respectfully requests that the Court vacate the 

August 11, 1998 and April 1, 1999 Orders, as to Civil Action No. 98-1233.  In the alternative, 

the Court should make clear that 15 U.S.C. § 30 does not apply to any depositions taken in the 

non-settling States’ action. 

Dated: Washington, D.C. 
 January 9, 2002 
 
      Respectfully submitted, 
 
 

    ___________________________ 
William H. Neukom    John L. Warden (Bar No. 222083) 
Thomas W. Burt    Richard J. Urowsky 
David A. Heiner, Jr.    Steven L. Holley 
Diane D’Arcangelo    Michael Lacovara 
Christopher J. Meyers    Richard C. Pepperman, II 
MICROSOFT CORPORATION  Stephanie G. Wheeler 
One Microsoft Way    Ronald J. Colombo 
Redmond, Washington 98052   SULLIVAN & CROMWELL 
(425) 936-8080    125 Broad Street 

     New York, New York 10004 
Dan K. Webb     (212) 558-4000 
WINSTON & STRAWN 
35 West Wacker Drive   Bradley P. Smith (Bar No. 468060) 
Chicago, Illinois 60601   SULLIVAN & CROMWELL 
(312) 558-5600    1701 Pennsylvania Avenue, N.W. 

   Washington, D.C. 20006 
Charles F. Rule (Bar No. 370818)  (202) 956-7500 
FRIED, FRANK, HARRIS, SHRIVER 
  & JACOBSON    Counsel for Defendant 
1001 Pennsylvania Avenue, N.W.     Microsoft Corporation 
Suite 800 
Washington, D.C. 20004-2505 
(202) 639-7300 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit A 



UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLIJMDIA

UNITED STATES OF AMERICA,

Plaintiff,

V.

MICROSOFT CORPORATION,

Defendant.

STATE OF NEWYORK, ~

Plaintiff.,

V.

MICROSOFTCORPORATION,
)

Defendant.
)

)
)
)
)
)
) Civil Action No. 98-1232

FILED
)

MAY22 1996
I NAN~YMAYER.WHI~ING~r3~ CLEriK

U.S. DlSTRICr COURT

Civil Action No. 98—1233

~RQ~

Upon consideration of the motion~ of Microsoft Corporation

(uMicrosoftfl) to consolidate Civil Action Nos. 98—1232 and

98—1233 for all purposes, and for an eriJ.argement of time in which

to respond to plaintiffs’ applications for preliminary

injunctions and for entry of a scheduling~ order, for the reasons

set forth on the record at the scheduling conference of May 22,

1998, it is, this2~ui4ay of May, 2.998,

ORDERED, that, pursuant to Fed. R. Civ. p. 42(a),

Microsoft’s uctions to consolidate are provisionally granted, and

Civil Action Nos. 98—1232 and 98—1233 are consolidated for all

purposes, pending further order of the Court; and it is



FtJRTM~R ORDERED, that, pursuant to Fed. K. Civ. P. 65(a)(2),

the trial of both actions on the merits is advanced and

consolidated with the hearing of plaintiffs’ applications for

preliminary injunctions; and it is

FURTHERORDERED, that Microsoft shall file its answers to

the complaints on or before July 28, 1998; and it is

FURTHERORDERED, that Microsoft shall file its oppositions

to plaintiffs’ applications for preliminary injunctions on or

before August 10, 1998; and it is

FURTHERORDERED, that plaintiffs shall file their replies,

if any, to defendant’s oppositions on or before August 24, 1998;

and it is

FURTHERORDERED, the Court having found that no prejudice to

-the parties will be caused thereby, that these actions are

scheduled for hearinq on plaintiff& application. for preliminary

injunctions and for trial on the merits to commence on September

8, 1998.

Jackson
U.S. District Judge
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UNITED STATES DISTRICT COURT
FOR TIlE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

Plaintiff,

V.

MICROSOFTCORPORATION,

Defendant.

STATE OF NEWYORK, ~ rel

.

Attorney General DENNIS C. VACCO,
~

Plaintiffs and
Counterclaim—Defendants,

V.

MICROSOFTCORPORATION,

Defendant and
Counterclaim-Plaintiff.

Civil Action No. 98—1232

FiLED
AUG 1 1 1996

)) NANCYMAYE~.WH?Th~lGTON CLE~
)
)
)

98—1233Civil Action No.

Upon consideration of the several motions of the New York

Times Company, ZDTV, L.L.C., ZDIfET, the Seattle Times, Reuters

America, Inc., and Bloomberg News (collectively, “intervenors”)

f or leave to intervene to enforce a right of access, pursuant to

15 U.S.C. S 30, to all depositions taken in this action, and in

accordance with the proceedings in open court at the hearing of

Auqust 11, 1998, it appearing ~to the Court that the plain

language of 15 U.S.C. 5 30 mandates that at a minimum ‘~e relief

sought by intervenors the New York Times Company, ZDTV, ZDNET,

and the Seattle Times by their most recent motion must be



granted, but ~., 8 Charles Alan Wright ~ D.~, Federal Practice

& Procedure S 2041 (2d ed. 1994); Richard L. Marcus, ~

Reality in. Protectt~te Order Li~g~Qn, 69 Cornell I. Rev. 1, 39

(Nov. 1983), it is, this ~~4~(aiy of August, 1998,

ORDERED, that the motions of prospective intervenors, as

uiembers of the public, ror leave to intervene to enforce a

gener~Lc “right of access” are granted in part; and it is

FURTHER ORDERED, that intervenors and all other member: of

the public shall be admitted to all depositions to be taken

henceforth in this action, including the deposition of Willi&m

Gates III, to the extent space is reasonably available to

accommodate them consistent with public safety and order; and it

is

FURTHER ORDERED, to the extent it may be necessary to enable

an interlocutory appeal to be talcen herefrom, the Court Etates

pi.irsuant to 28 U.S.C. S 1292(b) that this Order involves a

collateral but controlling que5tion of law as to which tiers is

substantial ground for a difference of opinion as to the extent

of public access to pretrial proceedings in this action, and that

an immediate appeal from this Order niay materially advance the

ultimate te~inination of the litigation, see Cohen v. Beneficial

Indus~Loan Core., 337 U.S. 541, 546 (1949); Ficken v. Alvarez

,

No. 97—5190, 1998 WL 360562, at **l—2 (D.C. Cir. Jul. 10, 1998);

and it is

FURTHERORDERED, that all depositions in this action are

stayed pending presentation by intervenors arid the parties, for

2



entry by the Court, of an agreed form of order establishing a

protocol f or affording accessfor intervenors and other x~embers

of the public to pretrial depositions which comports with

15 U.S.C. £ 30, but which also protects the interests of the

parties and of third—party deponents in preventing unnec~ssary

disclcisure of trade secrets or other confidential information,

see United States V. United Fruit Co., 410 F.2d 553 (Sth Cir.

1969); United States v. International Bus. Mach., 67 F.R.D. 40

(S.D.N.Y. 1975).

3
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IN THE UNITED STATES DISTRICT COURT
FORTHE DISTRICT OF COLUMBIA

STATE OF NEW YORK exrel.
AttorneyGeneralDENNIS C. VACCO, eta!.,

vs.
Plaintifib,

UNITED STATES OF AMERICA,

Plaintifl

vs.

MICROSOFTCORPORATION,

Defendant

MICROSOFTCORPORATION,

Defendant.

MICROSOFTCORPORATION,

Counterclaim-Plaintiff,

vs.

DENNIS C. VACCO,
Attorney GeneraloftheStateofNcw York,
in his official capacity,et a!.,

Counterclaim-Defendants.

Civil ActionNo. 98-1232(TPJ)

FILED
APR01 1999

‘:ANCY MAYER-Wf~tTTINGTCN, CLERK
u.S. DISTRICT COURT

Civil Action No. 98-1233 (TPJ)

a

h

ORDER



In orderto providepublic accessto depositionsin this actionconsistentwith

15 tJ.S.C.§ 30, while seekingto ensurethatthedepositionsproceedin an ordcrly and

expeditiousmanncrwithout unnecessarydisruption,theCourt herebyORDERSthat the

following procedureswill governall furtherdepositionsin thisaction:

Noticeto thePublic of Depositions

1. TheDepartmentofJusticeOfficc ofPublicAffairs shallmakeavailableto

thepressandthepublicby 4:00p.m. eachbusinessday anupdatedlist ofthedepositions

scheduledin thisaction. Foreachdeposition,the list shallincludethedeponent’sname,

employer,location(s)at whichmembersofthepressandthepublic areto obtainentry to

thedcposition,andtime thedepositionwill commence.A party thatnoticesa deposition

* sliaU providethreedaysnoticeto thepressandpublic, butneednotprovidethreedays

noticefor thereschedulingof adepositionthathadpreviouslybeennoticed.

Seatingfor Pressand Public

2. The numberofseatsallocatedto membersof thepressand thepublic shall

be dividedequally.In theeventthat fewer membersofthepressattendthedcposition

thanthereareseatsallocatedto thepress,additionalmembersof thepublic mayfill the

vacantpressseats.In theeventthat fewermembersofthepublic attendthe dcposition

thanthereareseatsallocatedto thepublic, additional membersofthepressmayfill the

vacantpublic seats.Theprcssshall decideamongthemselves,underthedirectionof

counselfor the intervenors,how thenumberofseatsallocatedto thepressshallbe

distributcdamongcompetingpressorganizations,subjectto theresolutionof any

disputesby apressrepresentativedesignatedby counselfor the intervenorsor by further

orderof theCourt.In theeventthat moremembersofthepublic show up to attendthe
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depositionthanthereareseatsallocatedto thepublic, rnezubezsofthepublic shall be

admittedonafirst-come,first-servedbasis.

* 3. A deponentshallchooseoneoftheoptionslisted below for allowing the

pressandthepublic to attendthedeposition:

(a) Thedepositionshall takeplace in acourtroomat thenearest

availableUnitedStatesCourthouse,andasmanymembersof thepressandthe

public mayobservethedepositionasthereareseatsavailablein thecourtroom;or

(b) Thedepositionshall takeplaceat a locationprovidedby the

deponentthat wouldallow sufficientseatingfor atotal of 100 membersofthe

pressandthepublic to observethedepositionin person,unlesscounselfor the

partiesa~eethat it is reasonableto expectfewer membersof thepressandthe

public to attendthedeposition;or

* (c) Thedepositionshall takeplaceata locationprovidedby the

deponentthat allows sufficientseatingfor 10 membersofthepressand

10 membersufthe public to observethedepositionin person.Thedeponentshall

alsoprovideasecondlocation(s)(the ‘overflow room(s)”) sufficient to allow

80 additionalmembersof thepressandthepublic to watch a simultaneousvideo

feedof thedepositiontable.The costs incurredin providingthevideo feedshall

be incurredby thedeponent.

(d) If morethanonedepositionofwitnessesfrom asinglefirm are

scheduledfor the s~irnedate,the 6rmneedonly provide facilities thatsatisfythe

requirementsset forth in paragraph3(b)or3(c) for onesuchdeposition;for the

* otherdeposition(s)scheduledon thatdate,thefirm needonly providea location

-3-



that hassufficient seatingto allow 10 membersofthepressand 10 membersof

thepublic to observethedepositionin person.Thepressrepresentativereferredto

in paragraph2 aboveshalladvisecounselforwhich depositionthelarger

accommodationis to bemadeavailable.

* 4. If a depositiontakesplacein a locationotherthana courtroomat a United

Staie~Courthouse,thedepositionroom shallbearrangedso that thedepositionoccursat

a table that is physicallyseparatedfrom any seatingareain theroom for membersof the

pressandthepublic. During thecourseof thedeposition(including breaks),membersof

thepressandthepublic mustremainin theirseatingareain thedepositionroom andmay

not approachthedepositiontable.

l~roceduresRelating to the Conduct of the

Pressand Public During Deposition

5. Newsorganizationsormembersofthepublic whoobservethe deposition

in thedepositionroom oroverflow room(s)mayretaintheirsearsfor thefnlt day.

6. Sketchartists(no morethantwo in number)shallbe treatedasmembers
*

ofthepressfor purposesof attendingthedepositions.

7. No televisioncameras,camcorders,taperecorders,cameras,pagers,radios

or radio transmitters,or otherrecordingorcommunicationsdevicesshall be permittedin

thebuilding in whichthedepositionis taking placeor in thebuilding in which the

overflow room(s)is located. Televisioncamerasshallbe permittedon theMicrosoft

campus or thegroundsofotherfirms wheredepositionsaretakenonly in areas

reasonablydesignatedby the deponentor counselfor thedeponent.Cellularphonesand

laptopcomputers(otherthana laptop computerto be usedby thecourt reporter)arenot.

-4-
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permittedin thedepositionroom ortheoverflow room(s),butmaybe usedin lobbiesor

hallwaysin thebuildings in which thedepositionroom andoverflow room(s)arelocated.

Facilitiesshallbeprovidedfor menibersof thepressandthepublic to checkcellular

phonesandlaptop computers.Thedeponentis not requiredto provide any additional

facilitiesfor thepressorthepublic.

8. If the depositionwill takeplaceat a locationprovidedby thedeponent

* pursuantto paragraph3, thedeponentshall be entitledto requiremembersof thepress

andthe publicwhowill attendthedepositionorwatchthedepositionin theoverflow

room(s)to go throughreasonablesecuritymeasures,suchasmetaldetectorsandsearches

ofbagsandparcels,uponenteringthebuildingswherethedepositionruorri andoverflow

room(s)arelocated.

9. Membersofthepressand thepublic who enterprivatepropertyto attenda

depositionshallnotbe permittedto trespasson anyportionofprivatepropertyotherthan

thedesignatedportionsof thosebuildingsin which thedepositionroom oroverflow

room(s)arelocatedwhich aremadeavailablefor usepursuantto this Order.Any member

ofthepressorpublic fbundto be trespassingmaybe expelledfrom thedeposition

* facilities.

10. Membersof thepressandthepublic whoarein thedepositionroom shall

conductthemselvesin aprofessionaland unobtrusivemannerduring thedeposition.

Membersof thepressandthepublic may,if necessary,leavethedepositionroomduring

thedepositionandrerurn later, but they mustnot disruptthe deposition.Membersof the

pressandthepublic arenot permittedto speakin thedepositionroom andmaybe

expelledfrom thedepositionfor speakingduring orotherwisedisruptingthedeposition.

-5-



*

II. Attendanceat adepositiondoesnotgive membersof thepressor the

public any greateror lesserrightsto receiveorview exhibitsshownto a witnessduring a

depositionthantheywouldotherwisehave.

12. Membersof thepressandthepublic shallnotbepermittedto eatin the

depositionroom.

13. Membersofthepressandthepublicmaypurchasetranscriptsofthenon-

confidentialportionsof thedepositionsdirectly from thecourtreporter.Pursuantto the

StipulationandProtectiveOrder,enteredMay27, 1998,membersofthepressandthe

* public maynotobtaintranscriptsofthenon-con.fidentialportionsof thedepositionuntil

thethirdbusinessday afterthetranscripthasbeenprovidedto counselfor thedeponent,

sothatcounselforthedeponentcan ensurethatno confidentialinformationwas

inadvertentlyincludedin thenon-confidentialtranscriptdueto transcriptionor

compilationerror.Attendanceata depositiondoesnot givemembersofthepressor the

public anygreateror lesserrights to receiveor view videotapesof thedepositionthan

theywould otherwisehave.

ProceduresGovcrning Conduct Among Counsel for the
Parties And Counselfor Third-Party Deponents

14.. Off therecorddiscussionsbetweenor amongcounselfor thepartiesand

counselfor third-partydeponentsshallbe conductedout ofthepresenceof membersof
*

thepressandthepublic andshall notberecordedby thecourt reporterorvideographer.

15. If counselfor a partyor third-partydeponentplacesatelephonecall to

JudgeJacksonor anotherjudgeto resolveadisputeduring thedeposition,the

stenographershall recordsuchconferencecall. Membersof thepressandthepublic shall
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* be excludedfrom thedepositionroom andoverflow room(s)during sucha call if counsel

for apartyorthird-partydeponentrequestsasidebarconferencewith theJudgeandthe

Judgegrantstherequest.

Protection ofTrade Secretsand Other Confidential Information

16. Theterm“confidential information~asusedin this Ordershallhavethe

meaningsetforth in paragraphA(9) oftheStipulationandProtectiveOrder,entered

May 27, 1998,whethersuchinformationshallbetestimonialordocumentary.

17. Counselfor theparty that noticedthedeposition(“deposingcounsel”)will

endeavorin goodfaith to reserveuntil theendofthedepositionall questionsthat

deposingcounselreasonablybelieveswill likely elicit tradesecretsorotherconfidential

* informationfrom thedeponent.Whendeposingcounselhasremainingonly questions

thatheorshereasonablybelieveswill likely elicit tradesecretsor conIid~ntial

informationfrom thc deponent,membersofthepressandthepublic shall leavethe

depositionroom upon the requestplacedon therecordofdeposingcounselor counselfor

thedeponentandthevideo feedto theoverflow room(s)(if any) will bc terminated(the

“confidential session”).Duringtheconfidcntialsession,thedeponentshall answerthe

deposingcounsel’squestionsthatelicit tradesecretsorotherconfidentialinformation.

18. If during thepublic sessionofthedeposition.thedeposingcounselasks

thedeponentaquestionthat thc dcponcntor counselfor thedeponentreasonablybelieves

will likely elicit tradesecretsor confidentialinformationfrom thedeponent,counselfor

*
thedeponentmayobjectto thequestionon the groundsthat it will likely elicit trade

secretsorconfidentialinformation.Deposingcounselmayelecteitherto deferthat

questionor line ofquestionsuntil theconfidentialsessionof thedepositionor to proceed

-7-



with thatquestionor line ofquestions,in which~v~ntmembersof thepressandthe

public shall leavethedepositionroom upon requestplacedon therecordofdeposing

* counselorcounselfor thedeponentandthepublic video feedto theoverflow room(s)(if

any) will be terminated.If deposingcounselelectsto pursuethatquestionor line of

questionsat thattime, counselshallreopenthedepositionto themembersofthepress

andthepublic beforeproceedingwith thenextnon-confidentialquestionor line of

questions.

19. If deposingcounselasksthedeponentaquestionthat doesnot appearto

elicit tradesecretsorconfidentialinformation,but in answeringthequestionthedeponent

beginsto disclosetradesecretsor otherconfidentialinformation,thedeponentorcounsel

for thedeponentmayinterrupttheanswerto interposean objectionon thegroundsthat

theanswerwoulddivulgetradesecretsor confidentialinformation.As discussedmore

* fully in paragraph18, thedeposingcounselmaythenelectto deferthequestionor linc of

questionsto theconfidential sessionor to pursuethequestionor line of questionsat that

time, in whicheventmirnbersofthepressandthepublic shall leavetheroom upon the

requestplacedon therecordof deposingcounselorcounselfor thedeponentandthc

public video feedto theoverflow room(s)(if any)will be terminated.If deposingcounsel

electsto pursuethatquestionor line of questionsat that time, counselshall reopenthe

depositionto themembersof thepressandthepublic beforeproceedingwith thenext

non-confidentialquestionor line ofquestions.

20. Nothing in pw-~graphs17-19of this Ordcrshall be construedto affect the

rightsofthepartiesor theintervenors,for goodcauseshown,to movetheCourtfor

furtherappropriatereliefpursuantto 15 U.S.C.§ 30 orotherwise.

-8-



Effect ofStipulation and Protective Order

21. TheStipulationandProtectiveOrder,enteredon May 27, 1998,andthe

Court’s January22. 1999Ordershallremainin fill forceandeffect,exceptto theextent

theyareinconsistentwith this Order.

*

PhilipL Malone

U.S. DEPARTMENTOF JUSTICE
325 SeventhStreet,N.W.
Washington,D.C. 20530

(202)514-8276

Counselfor Plain:4ff

UnitedStaresofAmerica

AntiirustBureau
NewYork StateDepartmentofLaw
120Broadway,Suite2601
NewYork, NewYork 10271

* (212) 416-8275

Counselfor Plaintif
States

-9-
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L.
iWden~a~& o. 222083)
SULLiVAN & CROMWELL
125 BroadStreet
NewYork, NewYork 10004
(212) 558-4000

Coun.selfor Defendant
Microsoft Corporation

*

SO ORDERED:

April ___

*
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LI! L!VtNI
MmO~Aa 0. SULUVAN

~L~Mf~ C KocH
JAMES E. Gaossaac
CaEST! PHThLW~’
SETH 0. BCILrt’d

JAY WARO SROWN
~4DWy — A~d1~ W4 CM.W~. ~1

LEVINE SULLIVAN & KOCH, L.L.P.
1050 Sev~TEENm Sr~EET, N.W.

SUITE 800
WAsHINOTON, D.C. 20036

(202) 5O8~11O0
FACSJ~iILE (202) 861-9888

WaflE~s’ DIaEcrDi~’.i
(202) 508-1110
(202)508-1125

January2, 2002

VIA FACSIMILE ANI) US. MAIL

~rendanV. Sullivan, It., Esq.
Williams & ConnoUyLLP
725Twel~h S~eet,N.W.
Washington1DC 20005

JohnL. •Wardcn,Esq.
Sullivan & Cromwell
125BroadStieet
NewYork, NewYork 10004

JacquelineS. Kolley, Esq.
ThS. DepartmentofJustice
601 D Street,N.W.
Suite 1200
Washington,DC 20530

Re: Uni~edS:aiesofAmericaV. Microsoft Corp., No. 98-CV-1232(DJ3.C.)
StateofNew York. eta!. v. Microsoft Corp., No. 98-CV-1233(D.D.C.)

DearCounsel:

As someof you areawarefrompriorproceediia~in the reference.dactions,werepresent
TheNewYork ThuesandTheWashingtonPostin connectionwith their andthepublic’sright to
attenddepositionsin thesematters. With theremandofthecasesto thetrial courtand the
schedulingof depositionsin the comingweeks,wedrawtheparties’renewedattentionto the
OrderenteredbyJudgeJacksonon April 1,1999,which, amongotherthings,requiresthat
advancenoticebegiven ofscheduleddepositionsandprescribestheproceduresto be followed for
permittingpublic attendanceat them. Representativesofourclientsintend to exercisetheirright
undertheOrder~oattendwhatwe understandto betheforthcomingdepositionsin thismatter,and
yourcareful attentionto therequirem~tsofthe Order,a copyofwhich is attachedfor your
convenience,will be gftatlyappreciated.

CAM1~ON A STMAo4e~

As~.LEv I. KISSINteR
AAiY L~oux
Au~iri’ SILUNG3t!T

THc~s CURL~Y



LEvIw~ SULLIVAN & KOCH, L.L.P.

BrendanV. Suijivan, Jr.. Esq.
JacquelineS. Kefley, Esq.
JohnL. Warden.Bsq.
January2, 2002
Page2

If you haveanyquestionsregardingorwould like to discussthe foregoing.pleasedo not

hesitateto contactus.

Sincerely,

LEV~ S AN & KOCH, LLY.

JayWardBrown

Enclosure
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IN THE UNiTED STATESDISTRICTCOURT
FORTHE DISTRICTOF COLUMBIA

UNITED STATES OFAMERICA,

Plahitiff

v. Civil ActiouNo. 98-1232(TPJ)

MICROSOF~CORPORATION,

Defendant.

STATE OFN~WYORK cx ret

Attorney GeneralDENNIS C. VACCO,Ct at,

Plaintiffs,

v. Civil ActionNo. 98-1233(TPJ)

MICROSOFTCORPORATION,

Defei~dant.

UNITED STATES’ OPPOSITIONTO MICROSOFT

C()RPOIUTION’SMOTION FORA STAY

TheUnitedStatesopposesMicrosoftCorporation’sMotion for a Stayofthis Court’s

OrderofAugustli, 1998.

1. TheUnitedStatessharesanumbaof Microsoftudoubtsaboutthedesirabilityofthe

proceduresmandatedby the?ublicityin TakingevidenceActs 15 U.S.C.30. Indeed,lastyear

theDepartmentofJusticerecommendedto CongressthattheAct, whichis uniquelyapplicableto

governmentantitnistoases,berepealed(arecommendationon whichCongressdid notact).

However,theAct isthelaw oftheland,andibis Courtproperlyheld it applicableto pretrial



discoverydepositions.Microsoft’sargumentthattheterm“deposition,”asusedin 15 U.S.C.30,

shouldbe limited to depositionstakenin lieu ofirial testirrionyis inapplicableto n~stofthe

depositions~owscheduledbecause(to theextentthedeponentis notauial win2ess)the

depositiontestzn~mywill be usedin lieu oftrial testimonyandmaycontainpartyadmissions.

Moreover,evezycourt to consider15 U.S.C.30 hasreadit to meanwhat it says:that it extends

to all depositions,including~ depositions.~ V. Procter& Guz~ib1e

Co 356 U.S.677, 683 (1958)(assuming15 U.S.C.30 wouldapplyto discoveiydepositions

conductedby theUnitedStates);UnitedStatesv. mM.Q~. 67 F.R~D.40,43(S.D.N.Y. 1975)

(applying15 U.S.C.30 to discoverydepositions);~ NewsLtd. ofGreatBritainv.

Mel)onnellDoulasCorn 387 F. Supp.189, 196(C.D. Cal. 1974)(giving IS U.S.C.30 asan

e~~ampieofa statutethatpennitsaccessto discoveydepositions).Congressbaanotse~~t ~o

disturbthis consistentline ofcases.To thecontTaPJ.Congresshaskgislatedontheassumption

thatthestatuteappliesto discoverydepositions.1

Thestatute’~Ilegislativehistorysupports,ratherthandrawsinto question,theCourt’s

ruling here. In enacting15 U.S.C. 30, Conpessspecificallyintendedto reverse~ V.

Uii~ed ShoeNach.Co - 198 F. 870 (D.Mass.1912),whichbarredthepublic from attendingthe

takingoftestimonyby anexaminer. Thebasistbr thecourt’s decisionwasthat,whiletrials were

‘In 1976, CongressamendedtheAntitrust Civil ProcessAct~ thestatutepursuantto which
theUnitedStatesconductsprecomplaintdiscoveryin antitrustactions. TheACM provides,
amengOther things,thattbeantttnxstinvestigator“shall excludefrom theplacewherethe
depositionis held all personsexceptthepersonbeingexamined,hiscounsel”andcourtpersor~eL
15 U.S.C. 13 12(i)(2). Congressaddedthat ‘[t)he provisionsofsection30 oftbis title shallnot
applyto suchexaminations.”~. Therewould, ofcourse,havebeenziG needto exeiT~fl
depositionsconductedpursuantto theACPA from 15 US.C.30 if, asMicrosoft contends,15
U.S.C. 30doesnot applyto discovezydepositions.
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rr~ditional1yopento thepublic,thatprinciple didnot extendtoD!~tna1proceedings,includingthe

takingofevidence.j~j id. at 872. The com~fintherexplainedtbai~, becauseno judicial officer is

presentat thetakingofa deposition,“all effectiveprotectionagainst[theimproperrevelationof]

scandal, rtmcnce,andirrelevancyis practicallygone.” ~ ~ also49 Cong.Rca.4621,

4622(Mar. 2. 1913)(statenientofRep.Kahn) (criticizing theproposedAct becauseit makes

public“a proceedingprelimnuryto trial” duringwbich‘ahbonghtheattorney.. . maymakean

objectionagainstanyparticularquestionuponthepoundthatit is iinozaterigincompetent,and

irrelevant,still thewitnessis boundto answer”). Theseconsidciations,ofcourse,arejustas

applicableto discoverydepositionsasdepositionstakeakit thepurposeofpreservingawitness’s

testin~ny.Microsoft’s contentionthatthebroadlanguageotISU.S.C. 30 rrinst benarrowed

becauseCongressspecificallyintendednotto reachdiscovetydepositionsis,therefore,

~mpersuasrve.

2. Microsoftwill notsufferirreparableharmabsentastay. Thedepositionsin thiscase

havebeenstayeduntil anacceptableprocedureisput in place,which webelievecanbea~eedto

promptly. Any possibleappealwill presumablyberesolvedpromptlyaswelt IfM.icroaoft’ 5 stay

weregranted,depositionscouldnotproceedwithoutnKioting theintervenors’claims. Giventhat

Microsoft haslittle likelihoodofsuccesson its appeaQastaywouldonly serveto postponethe

2TheCourtcetifledthequestionof 15 U.S.C.30’sapplicability for interlocutotyappeal -

pursuantto 28 U.S.C. 1292(b)“to theextentnecessaryto unableaninterlocutoryappealto be
taken.” Orderat2. Section1292(b)appealis unavailablein actionsbroughtby theUnitedStates
lbr equitablereliefundertheantitrustlaws. ~ IS LLS.C. 29(a);~ v. Edelstei~.539F3d
811, 116 (2d Cit. 1976). The certificationcouldapplyto thesuitbroughtby theStateAttorneys
General.However,theissueof 15 U.S.C.3D’s applicabilityarisesin theStates’caseonly because
oftheconsolidationoftheStates’casewith theUnitedStates’scase,andii might bequestioned
whether,underthesecircumstances,aninterlocutoryappealis appropriatein light of 15 U.S.C.
29(a)andthepolicy it embodies.
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in~lemcntationofaprocedurethatcomplieswith thePublicityin TakingEvidenceAct.

CONCLUSION

For theforegoingreasons,Microsoft’sMotionfor aStayshouldbe denied.

Respoctfullysubmitted.

DavidBoies
SpecialTrial Counsel

Mark S. Popofsky
Attorney

U.S. DepartmentofJustice
Antitrust Division
601 D. Sneet,NW# 10544
Washington,DC 20530
(202) 514-3764

August12, 1998
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CERTIFICATE OF SERVICE

I herebycertifythaton August12,1998,1causedtheforegoingOppositionoftheUnited
Statesto Microsoft Corpor.*ion’sMotion for a Stayto beservedby faxupon:

IliebardUrowsky,Esq.
Sullivan& Cromwell
125BroadStreet
NewYotk, NewYork 10004
Fax;(212) 558-3588

StephenD. Honk,Esq.
NewYork StateAttorneyGeneral’sOffice
120Broadway,Suite2601
NewYork~, NewYork 10271

(212)416-6015 -

LeeLevine,Euq.
LevinePiersonSullivan& Koch,LLP
1050SeventeenthStreet,NW, Suite800
Washington.DC20036
Fax (202) 861-9888

NARK S.POPOFSKY-”

Attom~
Di~
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