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OPINION

Sun Mic�osystems, Inc. instituted this action against Mic�osoft Co�po�ation fo� antit�ust

violations and copy�ight inf�ingement in the No�the�n Dist�ict of Califo�nia. The Judicial Panel on

Multidist�ict Litigation t�ansfe��ed the action to the Dist�ict of Ma�yland fo� �esolution of p�et�ial issues .

P�esently pending befo�e me is a motion fo� p�elimina�y injunction filed by Sun . A th�ee-day evidentia�y

hea�ing on the motion was held on Decembe� 3, 4, and 5. Fo� the �easons discussed below, I will

g�ant the injunction �e�uested by Sun .

I .

A.

Mic�osoft's P�eviously Adjudicated Anticompetitive Conduct

The facts f�om which Sun's claims in this action a�ise have been extensively litigated in two p�io�

lawsuits �esolved against Mic�osoft : the antit�ust enfo�cement action instituted by the United States

Depa�tment of Justice in the Dist�ict of Columbia and an ea�lie� action pu�sued by Sun in the No�the�n

1

http://www.findlaw.com/


Dist�ict of Califo�nia fo� b�each of cont�act, t�adema�k inf�ingement, copy�ight inf�ingement, and unfai�

competition.' I will me�ely p�ovide a b�ief summa�y of those facts he�e.

In 1995 Sun int�oduced a se�ies of new technologies known as the Java platfo�m . Consisting of

va�ious component pa�ts, including what a�e called the "Java vi�tual machine" and "class lib�a�ies," the

Java platfo�m c�eates a "�untime envi�onment" in which softwa�e applications, w�itten in the Java

'In 1998, the United States, 19 States, and the Dist�ict of Columbia filed suit against Mic�osoft
in the United States Dist�ict Cou�t fo� the Dist�ict of Columbia, alleging violations of fede�al and state
antit�ust laws . Afte� a 78-day t�ial, Judge Jackson issued 412 detailed findings of fact and conclusions
of law �ega�ding the alleged antit�ust violations of Mic�osoft . United States v. Mic�osoft Co�p ., 84 F .
Supp. 2d 9 (D.D.C . 1999) ("Findings of Fact") ; United States v. Mic�osoft Co�p., 87 F. Supp. 2d
30 (D.D.C . 2000) ("Conclusions of Law) . In his conclusions of law, Judge Jackson held Mic�osoft
liable fo� violations of § 1 and § 2 of the She�man Act and the co��esponding state statutes. On June 7,
2000, Judge Jackson issued a Final Judgment, imposing a �emedy b�eaking up Mic�osoft into sepa�ate
ope�ating system and applications businesses . United States v. Mic�osoft Co�p., 97 F. Supp. 2d 59
(D.D.C . 2000) .

On June 28, 2001, the D .C . Ci�cuit, sitting en banc, unanimously affi�med in pa�t, �eve�sed in
pa�t, and �emanded in pa�t the dist�ict cou�t's final judgment . United States v. Mic�osoft Co�p ., 253
F.3d 34 (D.C . Ci�. 2001). The D.C. Ci�cuit �eve�sed many of Judge Jackson's liability holdings ;
howeve�, the cou�t upheld the finding that Mic�osoft had monopoly powe� in the ma�ket fo� Intel-
compatible PC ope�ating systems and the holding that Mic�osoft violated § 2 of the She�man Act by
illegally maintaining a monopoly in that ma�ket th�ough a se�ies of anticompetitive acts . The cou�t also
�eve�sed the �emedy po�tion of Judge Jackson's final judgment and �emanded to the dist�ict cou�t fo�
dete�mination of a p�ope� �emedy .

Following �emand, the United States and nine States ag�eed to a settlement of thei� claims
against Mic�osoft and p�oposed a Revised P�oposed Final Judgment ("RPFJ") to the dist�ict cou�t .
Nine othe� States and the Dist�ict of Columbia opposed the settlement and sought mo�e extensive
�emedies, including one simila� to the �elief sought in this motion . On Novembe� 1, 2002, Judge
Kolla�-Kotelly of the dist�ict cou�t issued seve�al �ulings . Judge Kolla�-Kotelly conditionally app�oved
the RPFJ . United States v . Mic�osoft Co�p., - F. Supp. 2d _, 2002 WL 31439450 (D.D.C .
2002). Additionally, Judge Kolla�-Kotelly denied the �e�uests of the so-called "dissenting" States fo�
mo�e extensive �emedies than those sought in the RPFJ . New Yo�k v . Mic�osoft Co�p., 224 F. Supp.
2d 76 (D.D.C . 2002) .

A se�ies of five published opinions was issued in the Califo�nia litigation. These a�e b�iefly
summa�ized in section I.B. of this opinion .
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p�og�amming language, can be �un on diffe�ent devices. Java has been cha�acte�ized as "middlewa�e,"

sitting on top of a compute�'s ope�ating system and p�oviding a common set of application

p�og�amming inte�faces that can be used by softwa�e develope�s . F�om the ve�y beginning, Sun has

widely licensed the sou�ce code fo� the Java platfo�m to encou�age its widesp�ead adoption . As a

�esult, implementations of the Java platfo�m a�e available not only f�om Sun but f�om many othe�

vendo�s as well, including some of the la�gest companies in the indust�y, such as IBM, Hewlett-

Packa�d, and O�acle. Likewise, Sun no longe� exclusively cont�ols changes made to the Java platfo�m ;

that cont�ol has been tu�ned ove� to an o�ganization comp�ised of licensees and develope�s known as

the Java Community P�ocess .

As soon as the Java platfo�m was int�oduced, Mic�osoft app�eciated its impo�tance . On

Ma�ch 12, 1996, Mic�osoft ente�ed into an ag�eement with Sun to license, make, and dist�ibute

p�oducts based on the Java technologies . Mic�osoft soon began to dist�ibute its implementation of the

Java platfo�m with eve�y copy of Windows and Inte�net Explo�e� . Howeve�, senio� Mic�osoft

executives also became deeply conce�ned that Java had "the potential . . . to diminish the applications

ba��ie� to ent�y" p�otecting Mic�osoft's PC ope�ating system monopoly . United States v. Mic�osoft

Co�p., 84 F . Supp. 2d 9, 29 (D.D.C . 1999) (Finding of Fact 75) (he�einafte� cited as "FOF _, 84

F. Supp . 2d at ") . Bill Gates, Mic�osoft's chai�man and CEO, w�ote that the Java platfo�m "sca�es

the hell out of me" because "[i]t's still ve�y unclea� to me what ou� OS will offe� to Java client

applications code that will make them uni�ue enough to p�ese�ve ou� ma�ket position ." (Day Decl . Ex .

1 [9/30/96 Gates email to Conto�e�] ; see also Day Decl. Ex. 2 [Ludwig email to Silve�be�g et al. at
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MSS 00731213 (senio� Mic�osoft executive exp�essing conce�n that "[J]ava is the next big indust�y-

t�ansfo�ming idea") (emphasis in o�iginal)] .)

Because of the competitive th�eat Java p�esented, Mic�osoft devised and implemented a

st�ategy to "w�est cont�ol of Java away f�om Sun" and to "tu�n Java into just the latest, best way to

w�ite Windows applications ." (Pl.'s Ex. 21, 4/14/97 Slivka email to Gates .) In o�de� to p�ese�ve

Java's c�oss-platfo�m functionality, Sun �e�ui�ed in all of its license and dist�ibution ag�eements

(including the one with Mic�osoft) that a licensee's implementation of the Java platfo�m meet a test suite

demonst�ating that the implementation was compatible with the co�e Java platfo�m . Though p�etending

to emb�ace the goal of compatibility, Mic�osoft intentionally took va�ious steps to defeat that goal .

Fi�st, Mic�osoft made unautho�ized modifications to the co�e Java class lib�a�ies . Sun

Mic�osystems, Inc. v. Mic�osoft Co�p., 999 F. Supp. 1301, 1309-10 (N.D . Cal. 1998). Second, in

its implementation Mic�osoft failed to include suppo�t fo� what is known as Java Native Inte�face, a

technology designed to pe�mit p�og�ams w�itten in Java to d�aw upon the native code of an unde�lying

ope�ating system . FOF 388-390, 84 F . Supp. 2d at 105-06 ; Sun Mic�osystems, Inc . v. Mic�osoft

Co�p., 21 F . Supp. 2d 1109, 1119-22 (N.D. Cal . 1998), vacated, 188 F.3d 1115 (9th Ci�. 1999) .

Thi�d, Mic�osoft alte�ed its develope� tools and vi�tual machine to �ecognize Mic�osoft-specific

keywo�ds and compile� di�ectives that would �un only on Mic�osoft's implementations . FOF 394, 84

F. Supp. 2d at 106-07 ; Sun Mic�osystems, 21 F. Supp . 2d at 1122-25 . This had the effect (as Sun

co��ectly cha�acte�izes it) of changing the Java language to c�eate a dialect only Mic�osoft p�oducts

could unde�stand . Fou�th, Mic�osoft p�evented develope�s f�om having �eady access to a set of class

lib�a�ies, useful fo� c�eating dist�ibuted computing applications, known as RMI (�emote method
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invocation) . FOF 391-393, 84 F. Supp. 2d at 106 . Instead, as found by Judge Jackson, "it bu�ied the

link in an obscu�e location and neglected to include an ent�y fo� it in the site's index . Refe��ing to RMI

and any Java develope�s who might access Mic�osoft's site looking fo� it, a Mic�osoft employee w�ote

to his app�oving manage�, `They'll have to stumble ac�oss it to know it's the�e . . . . I'd say it's p�etty

bu�ied ."' FOF 392, 84 F. Supp. 2d at 106 . Fifth, Mic�osoft intentionally deceived develope�s into

believing the softwa�e p�oducts they we�e developing with Mic�osoft tools we�e c�oss-platfo�m .

United States v. Mic�osoft Co�p., 253 F.3d 34, 76-77 (D.C . Ci�. 2001) ; see also FOF 395-403, 84

F. Supp. 2d at 107-09 (explaining how Mic�osoft induced develope�s to use the Mic�osoft

implementation �athe� than the Sun-compliant implementation) .

The pu�pose of the st�ategy devised and implemented by Mic�osoft was desc�ibed in its inte�nal

documents. A Novembe� 1996 email stated: "Me should just �uietly g�ow j++ [Mic�osoft's

incompatible develope� tools] sha�e and assume that people will take mo�e advantage of ou� classes

without eve� �ealizing they a�e building win32-only Java apps ." FOF 394, 84 F. Supp. 2d at 107 .

Anothe� document was even mo�e succinct: "Kill c�oss-platfo�m Java by g�ow[ing] the polluted Java

ma�ket." Mic�osoft, 253 F.3d at 76-77 (�uoting Gove�nment Ex. 259) .

While thus delibe�ately f�agmenting the Java platfo�m to make it less att�active fo� develope�s

and use�s, Mic�osoft also successfully emba�ked upon a campaign to dest�oy Sun's channels of

dist�ibution fo� Java . In May 1995, Netscape Co�po�ation "ag�eed . . . to include a copy of Sun's Java

�untime envi�onment with eve�y copy of Navigato� [Netscape's web b�owse�], and Navigato� �uickly

became the p�incipal vehicle by which Sun placed copies of its Java �untime envi�onment on the PC

systems of Windows use�s." FOF 76, 84 F. Supp . 2d at 30. In o�de� to cu�tail this line of dist�ibution,
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Mic�osoft "unde�took a numbe� of anticompetitive actions that se�iously impeded dist�ibution of

Navigato�." Mic�osoft, 253 F.3d at 75 . Mic�osoft also ente�ed into "Fi�st Wave Ag�eements" with

dozens of independent softwa�e vendo�s that "conditioned �eceipt of Windows technical info�mation

upon the ISVs' ag�eement to p�omote Mic�osoft's JVM [Java Vi�tual Machine] exclusively ." Id.

Finally, Mic�osoft successfully stopped Intel Co�po�ation f�om coope�ating with Sun and Netscape in

the development of a c�oss-platfo�m Java �untime envi�onment by th�eatening not to dist�ibute Intel

technologies bundled with Windows and to suppo�t one of Intel's competito�s in connection with one of

its p�oducts unless Intel ceased its suppo�t fo� Java . Id. at 77 .

B.

The Litigation in Califo�nia Between Sun and Mic�osoft

As a �esult of Mic�osoft's development and dist�ibution of an incompatible Java �untime, Sun

instituted suit against Mic�osoft in the United States Dist�ict Cou�t fo� the No�the�n Dist�ict of

Cali fo�nia. On Ma�ch 24, 1998, the dist�ict cou�t ente�ed a p�elimina�y injunction in favo� of Sun on a

t�adema�k claim, p�ohibiting Mic�osoft f�om using Sun's "Java Compatible" ma�k with the Java �untime

(often �efe��ed to as Mic�osoft Java Vi�tual Machine o� MSJVM) that Mic�osoft had developed and

was dist�ibuting . Sun Mic�osystems, 999 F. Supp. at 1311-12 . On Novembe� 17, 1998, the dist�ict

cou�t ente�ed a second p�elimina�y injunction on Sun's copy�ight inf�ingement and unfai� competition

claims, p�ohibiting Mic�osoft f�om dist�ibuting any Java p�oduct unless ce�tain incompatibilities we�e

cu�ed. Sun Mic�osystems, 21 F. Supp . 2d at 1127-28 . The Ninth Ci�cuit Cou�t of Appeals �eve�sed

the ent�y of the second p�elimina�y injunction on legal g�ounds and �emanded the case fo� fu�the�
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conside�ation .' Sun Mic�osystems, Inc. v. Mic�osoft Co�p ., 188 F.3d 1115 (9th Ci�. 1999). The

Cou�t of Appeals did not, howeve�, distu�b the dist�ict cou�t's factual findings conce�ning the

incompatibility of MSJVM . On �emand, the dist�ict cou�t did not �einstate the injunction on the

copy�ight inf�ingement claim (finding that the compatibility p�ovisions of the ag�eement we�e

independent covenants, not limitations on the license) but did �einstate the injunction on the unfai�

competition claim. Sun Mic�osystems, Inc. v. Mic�osoft Co�p., 87 F. Supp. 2d 992 (N.D . Cal .

2000) ; Sun Mic�osystems, Inc . v. Mic�osoft Co�p., 81 F. Supp. 2d 1026 (N.D . Cal. 2000). 3

Du�ing the yea�s the Califo�nia litigation was pending, Mic�osoft had not yet developed a

platfo�m that offe�ed the benefits to softwa�e develope� and use�s p�ovided by the Java platfo�m .

Faced with the �eality that the ma�ket was demanding a Java p�oduct, Mic�osoft continued to dist�ibute

MSJVM. Howeve�, because Mic�osoft was not developing Java p�oducts to meet the Java platfo�m's

compatibility �e�ui�ements, Sun suspended delive�y to Mic�osoft of upg�ades to the platfo�m Sun was

developing. The�efo�e, the MSJVM dist�ibuted by Mic�osoft was not based upon the most cu��ent

Java technology.

'Specifically, the Ninth Ci�cuit held that : (1) in connection with Sun's copy�ight inf�ingement
claim, the dist�ict cou�t had found a p�esumption of i��epa�able ha�m without deciding whethe�
Mic�osoft's dist�ibution of incompatible Java p�oducts constituted a violation of a limitation on the
scope of the license (in which case the p�esumption was app�op�iate) o� the b�each of an independent
covenant (in which case it was not), see Sun Mic�osystems, 188 F.3d at 1122-23 ; and (2) in
connection with Sun's unfai� competition claim, the dist�ict cou�t had imp�ope�ly placed the bu�den on
Mic�osoft to p�ove that its misconduct would not �ecu� because unde� Califo�nia law the bu�den is on
the pa�ty seeking the injunction to p�ove the p�obability of �ecu��ence . Id. at 1123 .

3 On Octobe� 12, 2000, Judge Whyte issued what he called a "Tentative O�de�" in which he
denied c�oss-motions fo� pa�tial summa�y judgment . (See 12/12/02 Mic�osoft Supp . Mem., Ex. C) .
Although he tentatively �uled in this o�de� that ju�y �uestions we�e p�esented on ce�tain cont�act
inte�p�etation issues, he did not modify the �ulings he had p�eviously made .
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On Janua�y 23, 2001, Sun and Mic�osoft ente�ed into an ag�eement settling the Califo�nia

action. Unde� the ag�eement: (1) the o�iginal license and dist�ibution ag�eement was te�minated, (2)

Mic�osoft was given the �ight, but not the obligation, to continue dist�ibution of MSJVM inco�po�ated in

p�oducts (and thei� successo�s) with which it had been dist�ibuted unde� the o�iginal ag�eement, (3)

Mic�osoft's dist�ibution of MSJVM was �e�ui�ed to be phased out ove� time, (4) the MSJVM could

be based only on the olde� Java technology, (5) Mic�osoft paid $20 million to Sun, and (6) Sun

�eleased all of its claims, except its antit�ust claims, a�ising out of the facts involved in the Califo�nia

litigation. (See Pl.'s Ex . 3; Def.'s Ex. 5, Settlement Ag�eement and Mutual Limited Release .)

C .

The Int�oduction of.NET and the Eme�ging Competition

Sometime afte� Java was int�oduced and enthusiastically �eceived by the ma�ket, Mic�osoft

began to develop its own p�op�ieta�y alte�native known as the NET f�amewo�k . The .NET

f�amewo�k, like the Java platfo�m, is middlewa�e sitting on top of the Windows ope�ating system. Its

component pa�ts a�e ve�y simila� to the Java technologies, but it uses a diffe�ent p�og�amming language .

On Feb�ua�y 13, 2002, Mic�osoft began comme�cial dist�ibution of the fi�st p�oduct (Visual Studio

.NET) containing the .NET f�amewo�k . Mic�osoft has announced that it is engaging in a $200 million

adve�tising campaign fo� .NET and that it intends to "bet the company" on the new f�amewo�k by

bundling it with va�ious p�oducts, including Windows ope�ating systems, its Office Suite applications

p�og�am, and softwa�e develope� tools . (Day Decl . Ex. 17 [1/21/01 Mic�osoft p�ess �elease at 1] ;

Day Decl. Ex. 4 [2/13/02 Ballme� Speech at 6-7] .)
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Sun defines the ma�ket in which .NET and Java will be competing as one fo� gene�al pu�pose,

Inte�net-enabled dist�ibuted computing platfo�ms . This is an eme�ging ma�ket in which, at least

p�esently, the .NET and Java platfo�ms a�e the only competito�s . (See Ga�cia Decl . Ex. 2 [11/1/02

T�eadwell Depo. at 137 :1 - 138:10]; Ga�cia Decl . Ex. 3 [7/31/02 Allchin Depo . at 25 :6-14]; Lin Decl .

Ex. 25 at MSSunII 106122 ("Java is the competing platfo�m . The�e a�e two develope� platfo�ms that

can delive� a global web se�vice platfo�m : Java and .NET.") .)4 As now envisioned, the platfo�ms will

enable thei� �espective use�s not only to communicate info�mation to one anothe� but also to execute

application p�og�ams f�om a common sou�ce .' It is also envisioned that the platfo�ms will enable

application p�og�ams to be executable ac�oss a wide �ange of devices, including PCs, se�ve�s, and

va�ious handheld devices (such as pe�sonal digital assistants, cell phones, and sma�t ca�ds) .

'A�ticles in the t�ade p�ess also �ecognize that Java and .NET will be competing head-to-head .
See, e.g., D. Chappell, Unde�standing .NET. A Tuto�ial and Analysis 120 (Addison-Wesley ed .,
2002) ("The battle lines a�e clea� : It's .NET ve�sus the Java Wo�ld.") (�uoted in Ca�lton Reply Decl.
at 6) .

'It is likely that the development of inte�ope�ability standa�ds will allow c�oss-platfo�m
communication of data and othe� info�mation . (12/4/02 T� . at 150-53, 164 (Layman) .) Howeve�,
because the two platfo�ms suppo�t only thei� own executable code, it is not (at least p�esently)
contemplated that the�e will be c�oss-platfo�m execution of applications p�og�ams . (12/4/02 T�. at
172-73 (Layman).) The�e is also evidence that while p�omoting what it calls "inte�ope�ability,"
Mic�osoft �eally intends to p�ovide an alte�native to what develope�s and use�s see as the "value
p�oposition of Java, based a�ound po�tability." (12/4/02 T�. at 168 (Layman); Pl.'s Ex. 23 [Email f�om
Fitzge�ald to Layman et al. at MSSunII 10804] ; Lin. Decl. Ex. 2 [8/17/01 Develope� Division Planning
Memo at MSSun 11000000004313 ("Whe�eve� Inte�net standa�ds o� p�otocols exist, we will p�ovide
enhanced `bette� togethe�' featu�es and pe�fo�mance when Mic�osoft components a�e being used at
both ends of the p�otocol . `Bette� togethe�' enables us to add value by leve�aging the b�eadth of
Mic�osoft's p�oduct line .")] ; Lin Decl. Ex. 65 [9/17/01 Email f�om Gates to Fitzge�ald et al . (discussing
Mic�osoft executives' plan to make web se�vice inte�ope�ability p�oposals "technically unpalatable to
Sun")] .)
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II.

Sun's Re�uested "Must-Ca��y Injunction"

Sun's fi�st �e�uest fo� p�elimina�y injunctive �elief is, in essence, that Mic�osoft be �e�ui�ed to

set up Sun's most cu��ent Java �untime envi�onment to be installed by default on any p�oduct containing

.NET, including Windows XP (the most �ecent ite�ation of the Windows ope�ating system) and Inte�net

Explo�e�. Unde� the p�oposed injunction, the Java �untime envi�onment is to be p�ovided by Sun to

Mic�osoft at no cost, and it must pass the �elevant Java compatibility tests available f�om the Java

Community P�ocess .'

'The �elevant po�tion of the p�oposed injunction �eads as follows :
Beginning 90 days afte� ent�y of this O�de� and until final adjudication of this matte�, Mic�osoft

and its office�s, di�ecto�s, employees, agents, �ep�esentatives, publicists, subsidia�ies, dist�ibuto�s,
deale�s and all othe�s in active conce�t o� pa�ticipation with them, and all othe� pe�sons and entities
having actual knowledge of the O�de� shall be enjoined f�om :

1 . dist�ibuting Mic�osoft's Windows PC Ope�ating System o� Web B�owse� unless
a. Mic�osoft dist�ibutes the most cu��ent, unmodified bina�y
implementation of the Java Runtime Envi�onment fo� Windows
(cu��ently known as the Java Plug-in fo� Windows XP) p�ovided by
Sun to Mic�osoft, and ensu�es it is installed and enabled as the default
Java Runtime Envi�onment fo� any and all configu�ations of such
p�oducts ;
b. Mic�osoft notifies custome�s of the availability of Sun's
implementation via any and all Mic�osoft update se�vices fo� the
Windows PC Ope�ating System o� Web B�owse� on the comme�cial
�elease date fo� such p�oducts ;
c. Mic�osoft publicly announces the comme�cial �elease of its
Windows PC Ope�ating System o� Web B�owse� (including any
upg�ades o� se�vice packs) at least 120 days in advance of such
�elease;
d. Mic�osoft �ef�ains f�om disabling, uninstalling, substituting, o�
diminishing any functionality of the most cu��ent, unmodified bina�y
implementation of the Java Runtime fo� Windows, eithe� automatically
o� by di�ectly p�ompting the use� to pe�fo�m such acts ;

subject to the following conditions:
i . Sun's implementation of the Java Runtime Envi�onment fo� Windows
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The theo�y unde�lying Sun's �e�uested injunction is that Mic�osoft, having unlawfully

f�agmented the Java platfo�m and having dest�oyed Sun's channels of dist�ibution fo� that platfo�m, is

now taking advantage of its past antit�ust violations to leve�age its monopoly in the Intel-compatible PC

ma�ket into the ma�ket fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms .

Mic�osoft and Sun a�e now competing fo� the "mindsha�e" of softwa�e develope�s, seeking to

have the develope�s ta�get the applications p�og�ams to them . The extent to which a platfo�m is

dist�ibuted on PCs will be a c�itical facto� in dete�mining the outcome of this competition because PCs,

in light of thei� unive�sal usage, p�ovide a limitless ma�ket fo� softwa�e application p�og�ams .'

Acco�ding to Sun, if Mic�osoft had not committed its anticompetitive acts di�ected towa�d thwa�ting the

implementation of Java, cu��ent and compatible Java �untime envi�onments would now be ubi�uitous on

passes the �elevant Java compatibility tests available f�om the Java
Community P�ocess ;
ii . Sun makes its implementation available to Mic�osoft on a �oyalty-
f�ee basis ;
iii . Sun p�ovides Mic�osoft with the most cu��ent, unmodified bina�y
implementation of the Java Runtime Envi�onment fo� Windows at least
90 days befo�e the comme�cial �elease of the Windows PC Ope�ating
System o� Web B�owse� (including any upg�ade o� se�vice packs) . . . .

Du�ing the cou�se of the p�elimina�y injunction hea�ing, counsel fo� Sun explained the "install
and enable by default" language of section 1(a) to mean : "It [p�oduct shipped by Mic�osoft] would
come to the OEM, set up to be installed by default . The OEM could elect not to install it . In
Mic�osoft's dist�ibution channels . . . [di�ect �athe� than th�ough thi�d pa�ties], thi�d pa�ties a�e
un�est�ained by . . . [the p�oposed] o�de� and they a�e f�ee to do what they wish ." (12/4/02 T� . at 38
(Day) .)

'A seconda�y, but significant, �eason that the extent of a platfo�m's dist�ibution on PCs is
impo�tant in the competition fo� the mindsha�e of softwa�e develope�s is that develope�s a�e
accustomed to w�iting thei� p�og�ams on PCs . (12/3/02 T� . at 370 (Ross) ; Id. at 266-67 (G�een) ("So
the volume of develope�s in the wo�ld today w�ite desktop applications and wo�k at a desktop . They
don't p�og�am se�ve�s o� they don't p�og�am sma�t ca�ds and so this is the big bubble in the develope�
population is fo� desktop compute�s and desktop computing platfo�ms .") .)
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PCs. This ubi�uity would p�ovide an incentive fo� softwa�e develope�s to ta�get thei� p�oducts to the

Java platfo�m . Instead, Mic�osoft has succeeded, th�ough its antit�ust violations, in c�eating an

envi�onment in which the dist�ibution of Java on PCs is chaotic and the Java �untimes on PCs a�e

incompatible. This envi�onment dep�ives Sun of the advantage that ubi�uitous dist�ibution of

compatible Java would have bestowed . It also confe�s a positive benefit upon Mic�osoft by enabling it

to tell develope�s du�ing the cou�se of competition fo� thei� business that the ubi�uitous dist�ibution of

.NET on PCs is assu�ed (because it will be bundled with Mic�osoft p�oducts) while the dist�ibution of

Java on PCs will �emain haphaza�d .

The "must-ca��y" �emedy Sun p�oposes is designed to p�event Mic�osoft f�om obtaining futu�e

advantage f�om its past w�ongs and to co��ect the disto�tion in the ma�ketplace that its violations of the

antit�ust laws have caused .

III .

Fo� the �easons I will state late� in this opinion, I find Sun's theo�y is sound and its p�oposed

�emedy app�op�iate. Fi�st, howeve�, I must add�ess a c�itical p�edicate fo� Sun's �e�uest fo�

p�elimina�y injunctive �elief: that unless the injunction is g�anted, the�e is a substantial �isk that the ma�ket

fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms will "tip" i��et�ievably in favo� of

.NET and d�ive Java into nea� extinction .

A .

Feedback Effects

As has been demonst�ated beyond dispute in the Depa�tment of Justice action, what a�e known

as feedback effects have played a �ole in Mic�osoft's dominance of the PC ope�ating system ma�ket .

Feedback effects a�e "a phenomenon by which the a iactiveness of a p�oduct inc�eases with the
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numbe� of people using it ." FOF 39, 84 F. Supp . 2d at 20 (�efe��ing to feedback effects as "positive

netwo�k effects"). A telephone system is an obvious example. Windows itself has become anothe� .

As mo�e consume�s have chosen it as thei� ope�ating system, mo�e develope�s have w�itten mo�e

applications p�og�ams fo� it, and as mo�e applications p�og�ams have been w�itten fo� it, it has become

inc�easingly att�active fo� consume�s. One Mic�osoft executive once accu�ately desc�ibed this self-

enfo�cing cycle as "vi�tuous" fo� Mic�osoft . (Lin Decl . Ex. 47 [Memo�andum of E�ic D. Rudde�,

MSSunII at 23290] ; see also Lin Decl. Ex. 28 [Commonwood St�ategy Document, MSSunIl at

24503].) Just as accu�ately, Judge Jackson cha�acte�ized it as "vicious" fo� Mic�osoft's competito�s .

FOF 39, 84 F. Supp. 2d at 20 . Mo�eove�, as noted by the D.C. Ci�cuit, the cycle's viciousness is

inc�eased by the fact that in an indust�y whe�e feedback effects a�e st�ong, "one p�oduct o� standa�d

tends towa�ds dominance." 253 F.3d at 49 . "Competition in such indust�ies is `fo� the field' �athe�

than `within the field ."' Id. (�uoting Ha�old Demsetz, Why Regulate Utilities?, 11 J.L. & ECON. 55,

57 & n.7 (1968)) .

The pa�ties disag�ee about whethe� feedback effects will also have a substantial impact in the

ma�ket fo� Inte�net-enabled dist�ibuted computing platfo�ms - the ma�ket in which .NET and Java a�e

beginning to compete. Citing the testimony of Kevin Mu�phy, its expe�t economist, Mic�osoft points

out that "consume�s do not choose a single �untime envi�onment that is capable of �unning the g�eatest

numbe� of applications [but] instead, they ac�ui�e and use multiple �untime envi�onments at ve�y low o�

no cost." (Mic�osoft's Supp. Mem. at 12 (citing Mu�phy Decl . ¶¶ 44,111, 137-39).) This fact

distinguishes the dist�ibuted computing platfo�m ma�ket f�om the PC ope�ating system ma�ket whe�e a

consume� is likely to pu�chase and use a single ope�ating system . Mic�osoft also notes that Te��y

Stepien, a softwa�e develope� whose testimony Sun has p�esented, did not du�ing his deposition include
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a platfo�m's ubi�uity among the facto�s he would conside� in choosing what platfo�m to ta�get . (See

Stepien Reply Decl. 113; Rewinski Supp. Decl. Ex. 174 [Stepien Depo. at 59 :10-63 :4] .)

The�e is othe� evidence, howeve�, that feedback effects will be of g�eat impo�tance in the

fo�thcoming competition between .NET and Java . $ David T�eadwell, designated by Mic�osoft

8Recognizing that my imp�essions of the witnesses who appea�ed at the p�elimina�y injunction
hea�ing a�e based only on a few hou�s of testimony, I will neve�theless state these imp�essions because
they may b�ing life to an othe�wise cold �eco�d .

D�. Ca�lton, Sun's expe�t economist, imp�essed me as a pe�son of p�obity, whose judgments
a�e well conside�ed and thoughtfully exp�essed . As �eflected by his acknowledgment that he cannot
say when, how, o� whethe� the ma�ket fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing
platfo�ms will necessa�ily tip in favo� of .NET, he is not willing to st�etch his opinions to se�ve the
inte�ests of his client. His counte�pa�t, D�. Mu�phy - Mic�osoft's expe�t economist - is blessed with an
expansive and ene�getic intelligence, but at times his �esponses to �uestions seemed ove�ly �uick and
�esult-o�iented. While Judge Kolla�-Kotelly accepted D� . Mu�phy's cha�acte�ization of a must-ca��y
�emedy as "ma�ket enginee�ing," New Yo�k, 224 F . Supp . 2d at 261-62, she found some of his
conclusions unsuppo�ted by the �eco�d . Id. at 151 .

Judge Kolla�-Kotelly likewise was unpe�suaded by the testimony of Richa�d G�een, a Sun
executive who also was a witness at the p�elimina�y injunction hea�ing, finding that his testimony was
"somewhat p�oblematic in that it p�esented a numbe� of complaints which a�e i��elevant to this
p�oceeding ." Id. at 260. G�een's testimony in the hea�ing befo�e me did not suffe� f�om the same
defect, being enti�ely �elevant to Sun's p�ivate antit�ust claims. G�een is subject to the c�iticism that in
cou�t p�oceedings (both befo�e Judge Kolla�-Kotelly and he�e) he has testified about the imminent
ha�m facing Sun because of ma�ket tipping while simultaneously emphasizing to softwa�e develope�s the
wide acceptance of the Java platfo�m and its glo�ious futu�e . Howeve�, I find f�om evidence
independent of G�een's testimony that the�e is a se�ious �isk that the ma�ket may tip in .NET's favo�,
and I do not fault G�een fo� not inc�easing that �isk by painting a gloom and doom scena�io to softwa�e
develope�s .

The testimony of Ch�is Jones and And�ew Layman gives me some pause . Both of them seem
to see the wo�ld acco�ding to Mic�osoft, and inte�nal memo�anda they have w�itten suggest they sha�e
what some might cha�acte�ize as thei� employe�'s impe�ialist inclinations . See sup�a note 5 and inf�a
note 11 . Mic�osoft's fou�th witness, Sanjay Pa�thasa�athy, testified only about the negotiations leading
to the Janua�y 23, 2001 settlement ag�eement, which I find can be inte�p�eted without pa�ol evidence .

Rick Ross, who appea�ed as Sun's final witness, is �ef�eshingly independent and enti�ely
c�edible. In addition to being an awa�d-winning softwa�e develope�, Ross is the founde� and p�esident
of JavaLobby.o�g, "an [in]dependent g�oup of men and women who sha�e an inte�est in standa�ds and
in the advancement of tools and technology fo� the job of p�og�amming language and platfo�m ."
(12/3/02 T�. at 276 .) Although an enthusiastic suppo�te� of the Java platfo�m, Ross owns no Sun stock
and was not paid by Sun fo� the time he spent in p�epa�ing a decla�ation, being deposed, o� testifying at
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as its Rule 30(b)(6) witness in the a�eas of NET adoption and dist�ibution, testified that "a la�ge

install[ed] base �ep�esents a smalle� ba��ie�, but it's not an incentive by itself," that "[t]he amount of

installed base is always a seconda�y o� te�tia�y facto�," and that "[t]he most impo�tant facto� fo�

develope�s in my mind is the �uality of the platfo�m ." (Ga�cia Decl . Ex. 2 [11/1/02 T�eadwell Depo . at

139:4-12].) Howeve�, he then answe�ed, "You just desc�ibed Mic�osoft's business funnel," when

asked the follow-up �uestion, "Do you see the�e being any kind of cycle involving develope�s w�iting

applications to a technology like NET, and then the la�ge install[ed] base of applications leading

consume�s to buy mo�e of it, which in tu�n inc�eases the economic incentives of develope�s to w�ite to

it, so that it's a self-�einfo�cing cycle?" (Id. at 139:13-19.) He went on to say, "Absolutely," when

asked, "Is that a cycle that Mic�osoft is endeavo�ing to t�igge� in connection with .NET?" (Id. at

139:23-25.)

Jim Allchin, Mic�osoft's G�oup Vice P�esident fo� Platfo�ms, likewise testified on deposition

about the impo�tance of pe�suading softwa�e develope�s to w�ite p�og�ams fo� a platfo�m by

"evangeliz[ing]" the platfonn. Acco�ding to Allchin, powe�ful applications will, in tu�n, "incent mo�e

sales of the platfo�m itself" (Ga�cia Decl . Ex. 3 [7/31/02 Allchin Depo . at 68 :24-69 :4] .) Fu�the�, an

the p�elimina�y injunction hea�ing . (Id . at 335 .) He succinctly stated the �easons he came fo�wa�d as a
witness:

I'm he�e because I believe that the �emedy that Sun is seeking is c�ucially impo�tant to
the tens of thousands of membe�s of the o�ganization I �ep�esent, to the millions of Java
develope�s and to countless Inte�net and technology consume�s that would like to see
this battle between Net and Java won o� los[t] on the me�it of the technology, on the
compa�ative me�its of the technology �athe� than on a dist�ibution disadvantage that has
been at least in pa�t ea�ned by the bad acts of the adjudicated, monopolistic acts of
Mic�osoft. It may be that in the end Net will be mo�e att�active and will be adopted by
mo�e develope�s. But so fa�, we've neve� had a chance to have a fai� c�ack of having
Java technology t�uly fulfill its potential .

(Id. at 335-37.)
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inte�nal Mic�osoft memo�andum ci�culated in Ap�il 2001 �ecognized that "Web se�vice platfo�ms

benefit f�om a netwo�k effect because inte�action among web se�vices �e�ui�es a common p�og�amming

model." (Lin Decl. Ex. 1 [MSSunII at 152784] .)

Of cou�se, a platfo�m's sha�e of the ma�ket is not the only facto� that will influence a softwa�e

develope� to w�ite applications fo� it. The platfo�m must be of high �uality (just as the Windows

ope�ating system needed to be of high �uality in o�de� to take advantage of the feedback effects in the

PC ope�ating system ma�ket) . Howeve�, as testified to by B�ian Behlendo�f, an independent softwa�e

develope�, although a platfo�m's dist�ibution is not the only facto� he conside�s in choosing whethe� to

ta�get it fo� his applications, "the compa�ative ma�ket potential p�ovided by diffe�ent platfo�ms is

commonly the most influential and impo�tant conside�ation among comme�cial softwa�e develope�s in

thei� selection of platfo�ms fo� comme�cial application development ." (Behlendo�f Reply Decl. ¶ 12.)

B .

Ma�ket Tipping

On this evidence I find the�e will be a substantial feedback effect in the ma�ket fo� gene�al

pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms as the competition between NET and Java

unfolds. I also find that, in acco�dance with the gene�al economic p�inciples cited by the D .C. Ci�cuit in

the Depa�tment of Justice case, NET and Java will compete fo� the field �athe� than within the field .

Mic�osoft, 253 F.3d at 49 . I do not suggest, howeve�, it is inevitable that the ma�ket will tip in favo�

of NET. Dennis Ca�lton, Sun's expe�t economist, has candidly acknowledged that he cannot

dete�mine whethe� tipping away f�om Java is mo�e likely than not . (See 12/4/02 T�. at 23-24, 35, 115-

16; Rewinski Decl. ¶ 9, Ex . 157 [Ca�lton Depo . at 214:21-215:9, 163 :11-14] ; see also 12/3/02 T� . at
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348-51 (Ross).) It is possible that NET and Java will both su�vive as competing platfo�ms and that the

new ma�ket will be a hete�ogeneous one .9

Indeed, if one took a snapshot pictu�e of the existing ma�ket fo� gene�al pu�pose, Inte�net-

enabled dist�ibuted computing platfo�ms, it is Java that would appea� dominant . Having just been

comme�cially int�oduced, NET has vi�tually no p�esent sha�e of the ma�ket . On the othe� hand, Java,

despite the absence of Sun's most cu��ent platfo�m on PCs caused by the events I have p�eviously

desc�ibed, is p�esently in a st�ong position . Fo� many yea�s it has been the platfo�m of choice fo�

softwa�e on la�ge se�ve�s and handheld devices. Mo�eove�, Sun's own documents show the�e a�e

p�esently app�oximately 3 million develope�s who use Java today . (See Def.'s Ex. 33 at 1 ; 12/3/02 T�.

at 183 (G�een).) When speaking to develope�s, both Scott McNealy, Sun's chai�man and chief

executive office�, and Richa�d G�een, one of its senio� executives �esponsible fo� p�omotion of the Java

platfo�m, emphasize Java's st�ength in the ma�ketplace and its g�owing ma�ket sha�e . Fo� example, at

a speech given at the SunNetwo�k 2002 Confe�ence on Septembe� 18, 2002, McNealy stated :

In the platfo�m a�ena, it's kind of a two-ho�se �ace he�e . If you look at the . . . the�e's
only two �eally la�ge develope� communities left on the planet. The�e a�e lots of nichy
ones. The�e's SunOne and NET, that's it . The�e a�e no othe� multi-million develope�
platfo�ms out the�e. Both of those a�e gaining sha�e, eve�ybody else is losing sha�e .
We happen to be gaining sha�e faste� . We have millions and millions of
SunOne/Sola�is/Linux/Java develope�s out the�e. Up f�om a hund�ed thousand seven
o� eight yea�s ago . NET and the whole Windows envi�onment is still millions and
millions of develope�s, they we�e that way yea�s ago . That's g�owing a little bit, but not
gaining much sha�e . Eve�ything else is sh�inking. It's kind of a two-ho�se �ace .

'It is also possible, of cou�se, that because Java is being given a fai� oppo�tunity to compete in
an undisto�ted ma�ket by vi�tue of the g�anting of the must-ca��y �emedy, Java will become the
dominant platfo�m. As Rick Ross testified in explaining why he cannot p�edict with ce�tainty the
outcome of the NET/Java battle, "f�om the moment I hea�d [about Sun's motion �e�uesting a must-
ca��y injunction] . . . I thought that it was a significant action on Sun's behalf and felt that it would
potentially have an impo�tant bea�ing on the outcome of the matte�." (12/3/02 T�. at 359 .)
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(DeL's Ex. 39A [T�ansc�ipt of McNealy Speech at 1] .)

A snapshot pictu�e, howeve�, is misleading and incomplete. The �esults of a �ecent su�vey

conducted by Evans Data Co�po�ation a�e �eflected in the following g�aph :

Platfo�ms Ta�geted by Develope�s
es -

2Of1 l-2flCz2

(Sun's Supp. Mem. at 18 (based on Ga�cia Decl. Ex. 25 [Evans Data Co�p ., No�th Ame�ican

Develope� Su�vey, Volume 2 101-105 (2002)]) .) Although the su�vey �esults confi�m that p�esently

mo�e develope�s ta�get Java than .NET (app�oximately 50% to 40%), they demonst�ate two additional,

highly pe�tinent facts . Fi�st, it is �ema�kable that as many as 40 pe�cent of the develope�s a�e now

ta�geting NET because comme�cial dist�ibution of the NET f�amewo�k is just sta�ting . Second, within

just one yea�, mo�e develope�s say they will be ta�geting NET than Java .

The g�aph also gives meaning to the ph�ase "g�aphically display" and shows why a snapshot

view of the existing ma�ket is insufficient when conside�ing the issue of ma�ket tipping . The ma�ket is

not static but is cha�acte�ized by movement and the syne�gism of changing expectations . Sun and

Mic�osoft both �ecognize that they a�e competing fo� "mindsha�e" among develope�s . (See, e.g., Pl .'s

Ex. 29 at MS98 0103658 [8/10/95 Email f�om Jones to Slivka et al.] ("We a�e so dominant in all

othe� aspects of the ma�ket that we can neve� be displaced by a full f�ontal assault . . . . The �eal th�eat

to ou� business is solutions like Java, which p�esent a diffe�ent p�og�amming model than Windows and
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take develope� and content p�ovide� mindsha�e .") (emphasis added) .) If develope�s begin to

anticipate that one platfo�m will become dominant ove� the othe�, it is likely that thei� loyalties will

�uickly shift to that platfo�m, not only because they anticipate it will p�ovide them with a b�oade�

ma�ket fo� thei� p�oducts but also because it is within the envi�onment of that platfo�m whe�e intellectual

fe�ment will be the g�eatest .

"Evangelizing" (as Mic�osoft's Jim Allchin aptly puts it) and seeking to captu�e develope�s'

mindsha�e is what the competition between Java and .NET is all about. But in that dynamic

envi�onment, it is impossible to identify the moment when the competition has been won . Waiting fo�

the sco�e to appea� in ma�ket sha�e data is too late because by that time the c�itical events will have

al�eady occu��ed. (See 12/4/02 T� . at 36 (Ca�lton) ; Ross Decl. ¶ 26 .) The�efo�e, the genuine th�eat

that ma�ket tipping p�esents cannot be dismissed on the g�ound that at the moment, befo�e the

competition has begun, a la�ge numbe� of softwa�e develope�s a�e still Java-o�iented . Mic�osoft, Sun,

and the develope� community a�e all looking towa�d the futu�e, and in o�de� to dete�mine whethe� a

must-ca��y injunction is necessa�y and app�op�iate, a cou�t must do so as well .

IV .

The f�amewo�k fo� deciding a p�elimina�y injunction motion in the Fou�th Ci�cuit was

established in Blackwelde� Fu�nitu�e Co. v. Seilig Mfg. Co., 550 F.2d 189 (4th Ci�. 1977) . "In

�eaching this decision, the dist�ict cou�t must balance the ha�dships likely to befall the pa�ties if the

injunction is, o� is not, g�anted." Hoeschst Diafoil Co. v. Nan Ya Plastics Co�p ., 174 F .3d 411,

416-17 (4th Ci�. 1999) (citing Blackwelde�, 550 F.2d at 196) . Specifically, the cou�t must conside�

fou� facto�s : "(1) the likelihood of i��epa�able ha�m to the plaintiff if the p�elimina�y injunction is denied;

(2) the likelihood of hann to the defendant if the �e�uested �elief is g�anted ; (3) the likelihood that the
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plaintiff will succeed on the me�its; and (4) the public inte�est ." Id. at 417 (citations omitted) ; see also

Di�ex Is�ael, Ltd. v. B�eakth�ough Med. Co�p ., 952 F.2d 802, 812 (4th Ci� . 1991) .

A.

Ha�m to Sun if Injunction Not Ente�ed

As I have just indicated, I do not find that at this p�ecise moment the�e is an imminent th�eat that

the ma�ket fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms will tip in favo� of

.NET. I do find, howeve�, that unless Sun is given a fai� oppo�tunity to compete in a ma�ket untainted

by the effects of Mic�osoft's past antit�ust violations, the�e is a se�ious �isk that in the nea� futu�e the

ma�ket will tip in favo� of NET, that it is impossible to asce�tain when such tipping might occu� in time

to p�event it f�om happening, and that if the ma�ket does tip in favo� of NET, Sun could not be

ade�uately compensated in damages . I fu�the� find it is an absolute ce�tainty that unless a p�elimina�y

injunction is ente�ed, Sun will have lost fo�eve� its �ight to compete, and the oppo�tunity to p�evail, in a

ma�ket undisto�ted by its competito�'s antit�ust violations . Taken togethe�, these facts a�e mo�e than

sufficient to constitute i��epa�able ha�m . See Multi-Channel TV Cable Co. v. Cha�lottesville Quality

Cable Ope�ating Co ., 22 F.3d 546, 551-52 (4th Ci� . 1994) ("[I]��epa�able inju�y is suffe�ed when

moneta�y damages a�e difficult to asce�tain o� a�e inade�uate . . . . [W]hen the failu�e to g�ant

p�elimina�y �elief c�eates the possibility of pe�manent loss of custome�s to a competito� o� the loss of

goodwill, the i��epa�able inju�y p�ong is satisfied." (inte�nal �uotation ma�ks and citation omitted)) .

Mic�osoft a�gues, howeve�, that this ha�m is not cognizable because Sun could avoid it by

investing time and money to develop a dist�ibution netwo�k th�ough which it could achieve widesp�ead

dist�ibution of its Java �untime envi�onment on PCs . The legal p�inciple upon which Mic�osoft �elies is

sound. The Sup�eme Cou�t has clea�ly stated that "[m]e�e inju�ies, howeve� substantial, in te�ms of
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money, time and ene�gy necessa�ily expended in the absence of a stay, a�e not enough' 'to establish

i��epa�able ha�m . Sampson v. Mu��ay, 415 U.S . 61, 90 (1974) . Howeve�, Mic�osoft's a�gument

�elies upon an implicit factual p�emise that is faulty : that widesp�ead dist�ibution of Sun's Java �untime

would be sufficient to eliminate the se�ious �isk of ma�ket tipping.

The evidence unde�mines this p�emise . In a ma�ket susceptible to feedback effects whe�e the

dist�ibution of one of the competing p�oducts is ubi�uitous, what is c�itical to the tipping �uestion is not

whethe� dist�ibution of a competito�'s p�oduct is widesp�ead but whethe� the�e is app�oximate pa�ity

in the dist�ibution of the two competing p�oducts . Othe�wise, the ubi�uitous p�oduct (p�ovided it is of

sound �uality) will dominate. Richa�d G�een testified that "the concept of having a significant sha�e o� a

widesp�ead sha�e is not the valid concept. The concept of having a p�evalent sha�e o� an e�uivalent

sha�e is �eally the valid concept and that's what we seek ." (12/3/02 T�. at 128 .) G�een used cell

phones as an example: "if I'm looking to pu�chase a cell phone and I had a chance of pu�chasing a cell

phone that can talk [to] a hund�ed pe�cent of all the othe� cell phones o� anothe� cell phone that could

talk to 70% of all the cell phones . . . [assuming e�uivalence in functionality and p�ice], I'll p�obably

choose the cell phone that's 100% ." (Id. at 129.) G�een said that in his expe�ience softwa�e

develope�s view competing platfo�ms in the same way . (Id. at 130.)

G�een's testimony was confi�med by Rick Ross, an independent softwa�e develope� .

Acco�ding to Ross, "if the�e's a significant dispa�ity [in the dist�ibution of competing platfo�ms], then

develope�s have a st�ong economic incentive to go with the mo�e widely-dist�ibuted technology,

pa�ticula�ly if thei� �ualities in many othe� �espects a�e simila�." (12/3/02 T�. at 332.) Ross was late�

asked, "[W]by is it that nea�ly widesp�ead dist�ibution of one platfo�m isn't
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enough to att�act many develope�s to ta�get that platfo�m if the competing platfo�m contains ubi�uity?"

He �esponded :

Well, you can't do eve�ything . It takes a lot of time and ene�gy to lea�n about these
APIs. These a�e ve�y complicated sets of p�og�amming inte�faces . You have to gain
expe�tise and the tools and develope�s like eve�ybody else only have 24 hou�s in a day .
So you can't be a maste� of all technologies. And if the�e is one which is clea�ly
dominant and one which is clea�ly d�iving the la�gest so�t of p�ofit-o�iented incentives to
adopt that technology in favo� of anothe�, even if the�e's anothe� that has - - and I'm
not exactly su�e what widesp�ead means . But if one is ubi�uitous and t�uly dominant
and the�e's a futu�e fo� futu�e pa�ity o� a la�ge deg�ee of pa�ity between the platfo�ms,
most develope�s a�en't going to suppo�t both . The vast majo�ity of develope�s will just
pick the dominant leade�, go with the ma�ket leade� . It's the safe thing to do, especially
in a downtu�n economy like this .

(Id. at 334-35.)

Steven Banfield, the Vice P�esident of St�ategic Relations of RealNetwo�ks, Inc ., has submitted

an affidavit to the same effect : "Even if a competito� could achieve dist�ibution pa�ity with a competing

Mic�osoft p�oduct at a given point in time such as a ce�tain day o� even fo� a yea�, this would be

insufficient to compete successfully . . . . Given a choice between gua�anteed availability of a platfo�m

and me�ely possible availability on end use�s' PCs, in my expe�ience ICPs and ISVs have significant

incentives to w�ite to the platfo�m with gua�anteed availability ." (Banfield Reply Decl. ¶ 16 .)

This evidence makes clea� that Sun could not eliminate the �isk of ma�ket tipping by investing

heavily to develop dist�ibution channels if its investment achieved only widesp�ead, �athe� than nea�

e�ual, dist�ibution of Java . Mic�osoft does not (as it could not) deny that the�e will be vi�tually

ubi�uitous dist�ibution of NET on PCs th�ough Mic�osoft's existing dist�ibution netwo�k . No� does

Mic�osoft deny Sun's contention that, even by the expenditu�e of significant sums, it would be
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unsuccessful in obtaining dist�ibution of its Java �untime app�oximating that of ubi�uity.' ° E�uity

ce�tainly does not �e�ui�e that as a condition to obtaining injunctive �elief, a pa�ty incu� costs that would

not p�otect it against the ha�m fo� which it seeks a �emedy . The�efo�e, Sun's �e�uest fo� a must-ca��y

�emedy is not ba��ed by its decision not to spend millions of dolla�s in establishing its own dist�ibution

netwo�k .

B .

Ha�m to Mic�osoft if Injunction Ente�ed

At the p�elimina�y injunction hea�ing, Ch�istophe� Jones, Mic�osoft's Vice P�esident fo� the

Windows Client Division, testified that Mic�osoft will suffe� five diffe�ent types of ha�m if Sun's

�e�uested must-ca��y injunction is g�anted . Fi�st, the injunction would put Windows shipping dates in

jeopa�dy. Second, it would expose Mic�osoft to �isk of intellectual p�ope�ty litigation . Thi�d, it would

not place any bounds on what Sun could put into the Java �untime envi�onment . Fou�th, it would

impact on the �uality and secu�ity of Windows Ope�ating System �eleases . Fifth, it would cause a

10 It is only an incidental matte�, but du�ing the cou�se of its w�itten and o�al p�esentations,
Mic�osoft has ove�estimated the extent of dist�ibution of the Java �untime Sun could achieve by ente�ing
into ag�eements with OEMs . Mic�osoft cites an inte�nal Sun �epo�t p�oposing a ma�keting st�ategy fo�
Sun's Java �untime which �ecites that 70% of new PCs a�e dist�ibuted th�ough seven OEMs. (DeL's
Ex. 18 at Sun2-27-000916 [Pataky Java Plug-in Dist�ibution Plan] .) On the basis of that �epo�t,
Mic�osoft has a�gued that by ente�ing into dist�ibution ag�eements with these seven OEMs, Sun could
achieve dist�ibution of its Java p�oduct to 70% of PCs . Howeve�, Ch�is Jones, one of Mic�osoft's
witnesses, testified that OEMs account fo� only 70% to 80% of the dist�ibution of Windows licenses .
(12/4/02 T�. at 231 .) The�efo�e, even we�e it to succeed in obtaining dist�ibution ag�eements f�om the
majo� OEMs, Sun's penet�ation of the PC ma�ket would be substantially less than 70% . I also note
that the �eco�d �eveals that Sun has been unsuccessful in its effo�ts to ente� into a dist�ibution ag�eement
with AOL, anothe� channel of dist�ibution suggested in the �epo�t �elied upon by Mic�osoft . (12/3/02
T�. at 272 (G�een) .)
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suppo�t bu�den fo� Mic�osoft and suppo�t issues fo� its custome�s and pa�tne�s . (12/4/02 T� . at 200-

01 . ) 11

The p�oblems identified by Jones a�e eithe� epheme�al o� easily �emediable . The must-ca��y

�emedy p�ovision of Sun's p�oposed injunction does not become effective fo� 90 days . That pe�iod of

time appea�s fully sufficient to cu�e any shipping p�oblems Mic�osoft envisions . If Mic�osoft believes

that is not so, it can b�ing its conce�ns and p�oposed solutions to Sun's attention (and if discussions with

Sun fail, to my attention) when the pa�ties discuss the final fo�m of the p�elimina�y injunction o�de� ."

Sun has offe�ed to include in the injunction a p�ovision indemnifying Mic�osoft in the event that

any intellectual p�ope�ty litigation is instituted against Mic�osoft as a �esult of its installation and

dist�ibution of the Java �untime . Such p�ovisions a�e standa�d in the indust�y and

would fully �emedy the second p�oblem Jones has identified .

The injunction p�oposed by Sun �e�ui�es that the �untime envi�onment delive�ed by Sun to

Mic�osoft fo� installation "passes the �elevant Java compatibility tests available f�om the Java

Community P�ocess." Sun does not cont�ol the JCP and the�efo�e, cont�a�y to Jones's asse�tion, the�e

is a �est�iction upon what Sun can delive� to Mic�osoft fo� installation and dist�ibution . The�e is no

�eason to believe that the JCP would act i��esponsibly in testing Sun's Java p�oducts and, we�e it to do

"I view Jones' testimony with some skepticism because, in 1995, he u�ged a st�ategy of
f�agmenting Java. "We should conside� suppo�t fo� Java as a platfo�m . As a company, we have two
options fo� emb�acing and extending Java : (1) we take cont�ol of it and add Windows specific classes,
o� (2) we `sandbox' it, slow it down, and �est�ict it to a pa�ticula� domain, betting that we can b�ing ou�
technology to bea� �uickly enough to minimize the impact ." (Pl.'s Ex. 30 at MSS 0065387 [9/4/94
Email f�om Jones to Sto�e et al.] .)

12A simila� issue was add�essed and �esolved in the ag�eement settling the Califo�nia litigation .
(Pl.'s Ex . 3; Def's Ex. 5, Settlement Ag�eement and Mutual Limited Release § 6(a) .)
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so, Mic�osoft could seek judicial �elief because the cou�t will �etain continuing ju�isdiction until the

conclusion of these p�oceedings.

The conce�ns that Jones exp�essed about potential �uality and secu�ity p�oblems a�e only

gene�alized in natu�e. The Java platfo�m has been in existence since 1995, and Mic�osoft has come

fo�wa�d with no evidence to suggest it is unstable. Mo�eove�, du�ing the cou�se of the negotiations that

led to the settlement of the Califo�nia litigation, Mic�osoft offe�ed to ship Sun's Java �untime

envi�onment with Windows. (12/4/02 T�. at 248-49 (Pa�thasa�athy) ; Def.'s Ex . 6 [Ma�itz Lette� to

Sueltz at 1-2] .) Sun �ejected the offe� because it found unacceptable othe� conditions attached to it by

Mic�osoft. Fo� p�esent pu�poses, howeve�, the mate�ial fact is that Mic�osoft made the offe�; if it had

genuine �uality and secu�ity conce�ns about installing the Java �untime on Windows, it would not have

done so. Likewise, in Ma�ch 2002, Mic�osoft was inte�nally conside�ing "options fo� integ�ating

anothe� VM (IBM p�obably) with IE ." (Pl.'s Ex. 37 at MSSunII 21458-59 [3/25/02 Email f�om

Mu�man to Mille� et al.] .) Du�ing his testimony the only �eason Jones could give fo� installing an IBM,

but not a Sun, Java vi�tual machine on Mic�osoft p�oducts was that Mic�osoft has a "positive

�elationship, [at least] in theo�y, with IBM." (12/4/02 T�. at 239 .) In light of the st�ong evidence

demonst�ating that it is Mic�osoft's misconduct that has poisoned its �elationship with Sun, this

justification fo� �esisting the must-ca��y injunction is unappealing .

The fifth p�oblem identified by Jones - that the must-ca��y injunction will impose a suppo�t

bu�den fo� Mic�osoft and its custome�s and pa�tne�s - is of the same insubstantial natu�e . The evidence

demonst�ates that Mic�osoft al�eady installs thi�d-pa�ty softwa�e on its p�oducts and that when it

�eceives complaints about the pe�fo�mance of such softwa�e, it �efe�s the pe�son making the complaint

to the thi�d-pa�ty . The�e is no �eason to infe� that Sun's Java �untime would gene�ate any g�eate�
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volume of complaints than the softwa�e of othe� thi�d pa�ties o� that any complaints �eceived by

Mic�osoft could not simila�ly be �edi�ected to Sun .

C .

Sun's Likelihood of Success on the Me�its

Sun's potential ha�m is g�eat if the injunction is not g�anted . Mic�osoft's potential ha�m is slight

if the injunction is g�anted . The�efo�e, unde� a st�ict �eading of Blackwelde� "it is enough that g�ave o�

se�ious �uestions a�e p�esented; and plaintiff need not show a likelihood of success ." 550 F.2d at 196 .

Subse�uent Fou�th Ci�cuit cases, howeve�, suggest some backing away f�om this app�oach. See, e.g.,

Hoechst Diafoil, 174 F.3d at 417 ("Neve�theless, whe�e it is legally impossible fo� a plaintiff to

succeed on the me�its of its unde�lying claim, the dist�ict cou�t may not g�ant the �e�uested injunction,

no matte� how seve�e o� i��epa�able an inju�y the plaintiff may othe�wise suffe� .") In any event, because

of the mandato�y natu�e of the injunction Sun is seeking, I would be �eluctant to ente� it we�e I not

pe�suaded that Sun's likelihood of success is substantial .

1 . The Effect of the Rulings in the Depa�tment of Justice Action

I begin with the p�oposition that Mic�osoft's anticompetitive conduct has al�eady been

extensively litigated and that Mic�osoft is collate�ally estopped f�om challenging the findings made

against it in the Depa�tment of Justice action . Mic�osoft does not contest this p�oposition . Instead, it

asse�ts that in th�ee �espects the �ulings made in the Depa�tment of Justice action a�gue against the

must-ca��y injunction .

Fi�st, it points out that Judge Jackson, the D .C. Ci�cuit, and Judge Kolla�-Kotelly all found that

the evidence befo�e them was insufficient to suppo�t a finding that Mic�osoft would not have ac�ui�ed

and maintained its monopoly in the ope�ating system ma�ket but fo� its anticompetitive actions .
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Mic�osoft, 253 F.3d at 107 ; New Yo�k, 224 F. Supp . 2d at 262; FOF 411, 84 F . Supp. 2d at 112 .

While t�ue, that is i��elevant . In this action, Sun's focus is upon Mic�osoft's use of its powe� to dest�oy

Java's compatibility and ubi�uity, not Mic�osoft's use of its powe� to maintain its own monopoly in the

ope�ating system ma�ket. Thus, Sun does not attempt to p�ove, at least at this p�elimina�y stage of the

p�oceedings, anything diffe�ent f�om what the cou�ts in the Depa�tment of Justice action found on the

"but fo�" issue. The causation �uestion �elevant he�e is whethe� Mic�osoft's actions "se�iously impeded

dist�ibution of Sun's JVM" and "fo�eclosed a substantial po�tion of the field fo� JVM dist�ibution ." In

affi�ming Judge Jackson, the D.C. Ci�cuit exp�essly found that they did . Mic�osoft, 253 F.3d at 76 .

Second, Mic�osoft �elies heavily upon the fact that the D .C. Ci�cuit found that Mic�osoft's

development and dist�ibution of its incompatible JVM was p�ocompetitive because it enabled Java to

�un mo�e swiftly on Windows ." The�efo�e, the cou�t found that these acts did not constitute a g�ound

fo� imposition of antit�ust liability. Id. at 74-75. At the same time, howeve�, the D .C. Ci�cuit found that

othe� acts taken by Mic�osoft against the Java platfo�m, including deceiving develope�s about the

compatibility of its JVM, ente�ing into de facto exclusive Fi�st Wave Ag�eements with independent

softwa�e develope�s, th�eatening Intel and coe�cing it not to suppo�t the Java platfo�m, and dest�oying

Netscape as a channel of dist�ibution fo� Java we�e antit�ust violations . The cou�t fu�the� found that

these actions substantially limited the sp�ead of Java onto PCs . Id. at 75-78. Mo�eove�, the D .C .

13 The�e is also evidence that "Mic�osoft's Java development tools and MSJVM we�e the
fastest and best-pe�fo�ming in the indust�y when it came to developing and �unning . . . applications" on
diffe�ent implementations of the Java platfo�m . (Mille� Decl. ¶¶ 3, 12.) This evidence suggests that
Mic�osoft would have become a valuable membe� of the Java Community P�ocess if it had complied
with the license ag�eement's compatibility �e�ui�ements . Howeve�, MSJVM's high pe�fo�mance in
�unning othe� Java implementations did not diminish its effect of f�agmenting the Java platfo�m because it
was designed to �un only with Mic�osoft p�oducts . It is that effect which is �elevant he�e . And it is that
effect which was delibe�ately intended by Mic�osoft .
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Ci�cuit add�essed only Mic�osoft's development and p�omotion of its own customized Java, not its

exclusion of compatible Java on Windows ."

In any event, diffe�ent pe�spectives sometimes yield diffe�ent, but e�ually accu�ate, views of the

same landscape . That is one of the �easons the Sup�eme Cou�t has made clea� that "the United States

gove�nment, the gove�nments of each State, and any individual th�eatened with inju�y by an antit�ust

violation may all sue fo� injunctive �elief against violations of the antit�ust laws[ .]" Hawaii v. Standa�d

Oil Co. of Califo�nia, 405 U.S . 251, 261 (1972). The D.C. Ci�cuit undoubtedly was co��ect in

finding that in some �espects some of the modifications Mic�osoft made to its JVM we�e

p�ocompetitive. They enhanced the pe�fo�mance of Windows and, as an inte�nal Sun document

p�oduced in these p�oceedings �eflects, we�e a spu� fo� Sun to imp�ove its Java p�oducts . (See Def's

Ex. 1 at Sun2-42-000040 [2/6/2002 Java Desktop Client St�ategy].) In othe� �espects, howeve�,

Mic�osoft's agmentation of the Java platfo�m was p�ofoundly

14Also open to debate is whethe� the D .C. Ci�cuit found that all of the steps taken by Mic�osoft
to make its JVM incompatible, specifically its �efusal to include RMI as a standa�d component of the
class lib�a�ies, enhanced the pe�fo�mance of Java on Windows. In �eaching the conclusion that "the
JVM developed by Mic�osoft allows Java to �un faste� on Windows than does Sun's JVM," the D .C .
Ci�cuit �elied on Judge Jackson's findings of fact 389 and 390 . 253 F.3d at 74. Judge Jackson
discussed Mic�osoft's failu�e to include RMI as a standa�d component in the class lib�a�ies in finding of
fact 391, and he did not find (as he did in connection with the "calls to `native' code" modification) that
its exclusion f�om the co�e class lib�a�ies inc�eased the speed of Java on Windows at all .

Mo�eove�, although RMi is a difficult concept fo� those who, like me, a�e technologically
challenged, its exclusion f�om the co�e class lib�a�ies was an impo�tant act of f�agmentation . Rick Ross
testified that RMI is "a ve�y useful piece of the Java co�e platfo�m fo� c�eating dist�ibuted solutions and
those a�e the kinds of solutions that a�e most impo�tant as Inte�net ente�p�ise applications I would say ."
(12/3/02 T�. at 297 .) He went on to say, when asked whethe� develope�s ca�ed about the fact that
Mic�osoft did not include RMI in the co�e dist�ibution, that "[i]t's a ve�y, ve�y significant thing to them,
any pieces of the co�e platfo�m because develope�s have the expectation that [if] the wo�d, Java, is
the�e, then the co�e platfo�m is the�e in its enti�ety in a compatible fo�m. Compatibility is key. I just
can't ove�state the impo�tance of compatibility at this level ." (Id. at 298-99.)
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anticompetitive . Conf�onted with an innovative p�oduct fo� which it had no substitute (even on the

d�awing boa�d) and which th�eatened its monopoly in the ope�ating system ma�ket, Mic�osoft devised

and implemented a st�ategy to dep�ive Sun of the benefits of Sun's ingenuity and to dep�ive the

consuming public of the full benefits of Sun's invention . Mic�osoft emb�aced Java fo� the pu�pose of

dest�oying it. At the least, Mic�osoft bought time (seven yea�s, as it tu�ned out) to develop its own

competitive p�oduct, and it is now b�inging that p�oduct to a ma�ket its own antit�ust violations have

substantially disto�ted. This conduct may well not have justified b�eaking up Mic�osoft, as the

gove�nment was seeking to do at the time of the D.C. Ci�cuit's decision. But it fully justifies denying

Mic�osoft a competitive advantage obtained by its antit�ust violations .

The thi�d aspect of the Depa�tment of Justice action upon which Mic�osoft focuses is Judge

Kolla�-Kotelly's �efusal to g�ant, at the �e�uest of States objecting to the Depa�tment of Justice

settlement, a �emedy simila� to the must-ca��y �emedy Sun p�oposes he�e. New Yo�k, 224 F. Supp .

2d at 188-90, 260-62 . What I just said about the impo�tance of pe�spective applies e�ually he�e .

Indeed, I would have made the same decision as did Judge Kolla�-Kotelly we�e I called upon to

conside� the p�op�iety of a must-ca��y �emedy in the context ofdete�mining whethe� to app�ove the

p�oposed consent dec�ee in the Depa�tment of Justice action . Howeve�, I, unlike Judge Kolla�-

Kotelly, am not being asked to fashion a �emedy tailo�ed to the �evised liability findings of the D .C .

Ci�cuit unde� the "mandate �ule." The �eco�d in this case is also diffe�ent ; additional witnesses and

exhibits have been p�esented.

Most impo�tantly, he�e the must-ca��y injunction is a means to co��ect a p�ivate w�ong done to

Sun and the othe� membe�s of the Java community, �athe� than as an exte�nal gove�nmental mandate .

When thus viewed, it appea�s as an elegantly simple �emedy, p�ecisely tailo�ed to p�event Mic�osoft's
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past w�ongs f�om giving it an advantage in the fo�thcoming competition in the ma�ket fo� gene�al

pu�pose, Inte�net-enabled dist�ibuted compute� platfo�ms .' S I do not find in this context that the

injunction would constitute "ma�ket enginee�ing ." Rathe�, I find it co��ects a disto�tion in the ma�ket

that Mic�osoft itself has unlawfully "enginee�ed."' 6

2 . The Natu�e of the Remedy

As Mic�osoft accu�ately posits, the antit�ust laws a�e not intended to be a means to "consc�ipt

you� competito�'s sales fo�ce ." Olympia E�uip. Leasing Co . v. Weste�n Union Tel. Co ., 797 F.2d

370, 379 (7th Ci�. 1986) . He�e, howeve�, Sun is attempting to consc�ipt no one. Du�ing the cou�se of

its competition with NET in the coming yea�s, it will have to sell the Java platfo�m th�ough its own

p�omotion effo�ts and th�ough the �uality of its p�oduct. All Sun �e�uests is that a compatible Java

platfo�m be made available on PCs, as it would have been but fo� Mic�osoft's antit�ust violations, so

that the platfo�m can be judged on its me�its .

15 The must-ca��y �emedy is att�active in anothe� �espect as well . By obtaining a must-ca��y
injunction now, Sun is fo�eclosing (o�, at least, substantially �est�icting) the moneta�y �elief it would be
able to seek fo� any futu�e damages it might suffe� if its Java �untime loses the competition with NET .
The policies of the antit�ust laws a�e bette� se�ved by the issuance of an injunction that assu�es fai� and
open competition than by an afte�-the-fact t�ial in which an agg�ieved competito� t�ies to p�ove what it
says it would have achieved if an oppo�tunity to compete had been affo�ded . Likewise, f�om an
economic point of view, it makes fa� mo�e sense to invest �esou�ces in actual competition - which will
enhance the pe�fo�mance of the competing p�oducts and bestow benefits upon consume�s - than in
compensating economic expe�ts and lawye�s fo� const�ucting and a�guing about hypothetical scena�ios .

16 Even though one of the pu�poses of Mic�osoft's anticompetitive conduct was to neut�alize
Java until Mic�osoft could develop a competitive p�oduct, Sun has not �e�uested (and I would not
g�ant) an injunction against Mic�osoft's dist�ibution of NET until compatible Java has been ubi�uitously
dist�ibuted on PCs. Such an injunction clea�ly would constitute ma�ket enginee�ing and would be
inapp�op�iate .
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Mic�osoft does not, as it cannot, deny that a must-ca��y �emedy is app�op�iate whe�e necessa�y

to �esto�e the competitive st�uctu�e of a ma�ket disto�ted by antit�ust violations . See

Aspen Skiing Co. v. Aspen Highlands Skiing Co�p., 472 U.S. 585, 601-05 (1985) ; Lo�ain Jou�nal

Co. v. United States, 342 U .S. 143, 155-56 (1951). Rathe�, it a�gues that such a �emedy has neve�

been g�anted as a p�elimina�y injunction. Sun cites no case whe�e such an injunction has been ente�ed,

and I will assume Mic�osoft's asse�tion is t�ue . Howeve�, though the lack of p�ecedent counsels

caution, it does not close the in�ui�y . As Aspen Skiing and Lo�ain Jou�nal make clea�, in an

app�op�iate case injunctive �elief of this kind is p�ope� . I have the benefit of a full �eco�d on which the

issues have been tho�oughly explo�ed,' and the me�e fact that a t�ial has not yet been held does not

mean that an injunction should not be issued . If, as Mic�osoft asse�ts, the g�anting of p�elimina�y �elief

is ext�ao�dina�y, the sho�t answe� is that ext�ao�dina�y ci�cumstances �e�ui�e ext�ao�dina�y �emedies .

3 . Sun's Alleged Delay in Filing Suit

Mic�osoft a�gues that Sun is p�ecluded f�om seeking injunctive �elief because it allegedly

delayed in filing this action . Acco�ding to Mic�osoft, Sun should have instituted suit yea�s ago when

Mic�osoft f�agmented the Java platfo�m and dest�oyed Sun's channels of dist�ibution.

Mic�osoft's a�gument is somewhat i�onic in that it simultaneously contends that Sun's �e�uest

fo� a p�elimina�y injunction is p�ematu�e because of the lack of evidence of any p�esent tipping in the

'Mic�osoft st�esses that the evidentia�y hea�ing befo�e me lasted only th�ee days . Howeve�,
p�io� to the hea�ing the pa�ties submitted a total of five memo�anda and countless decla�ations and
exhibits. Each of them has also submitted a post-hea�ing supplemental memo�andum, accompanied by
even mo�e exhibits . Mo�eove�, the th�ee day hea�ing was highly p�oductive because the evidence and
issues have now been distilled to thei� essence . I am indebted to Judge Jackson, the D .C. Ci�cuit,
Judge Kolla�-Kotelly, Judge Whyte, and the Ninth Ci�cuit fo� thei� tho�ough and analytically keen
opinions . I have built only a small addition to thei� edifice, and I view my own �ulings as me�ely
complementa�y to thei�s .
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ma�ket. The i�ony aside, Sun clea�ly filed suit in a timely manne� because Mic�osoft's dist�ibution of

.NET is an essential component of its claim fo� a must-ca��y injunction, and this action was filed within

ten days of the commencement of the comme�cial dist�ibution of NET .

4 . The "Two Ma�ket" Issue

Mic�osoft contends that Sun has not suffe�ed "antit�ust inju�y" because the damage inflicted

upon it has been incu��ed in a ma�ket othe� than the Intel-compatible PC ope�ating system ma�ket in

which Mic�osoft has its monopoly . Simila�ly, Mic�osoft contends that Sun may not obtain injunctive

�elief in a ma�ket diffe�ent f�om the one in which Mic�osoft has its monopoly .

Neithe� contention is me�ito�ious . Antit�ust inju�y is inju�y of the type the antit�ust laws we�e

intended to p�event and that flows f�om that which makes defendants' acts unlawful ." B�unswick

Co�p. v. Pueblo Bowl-O-Mat, Inc ., 429 U.S. 477,489 (1977) . The D.C . Ci�cuit specifically held

that Mic�osoft's anticompetitive acts against Java as a potential substitute fo� Windows we�e p�ohibited

by § 2 of the She�man Act even though middlewa�e had been p�ope�ly excluded by Judge Jackson in

defining the �elevant ma�ket in which Mic�osoft had its monopoly . 253 F.3d at 54 . Sun was a di�ect

victim of the "fo�bidden p�actices" in which Mic�osoft engaged and falls well within the p�otection of the

"comp�ehensive . . . te�ms and cove�age" of the Clayton Act . Blue Shield of Vi�ginia v. McC�eady,

457 U.S . 465, 472 (1982) .

Likewise, the�e is nothing in the Clayton Act limiting injunctive �elief to the �emedying of ha�m

suffe�ed in the ma�ket whe�e the defendant's antit�ust violations we�e committed. Rathe�, the Act

b�oadly p�ovides that "[a]ny pe�son . . . shall be entitled to sue fo� and have injunctive �elief . . . against

th�eatened loss o� damage by a violation of the antit�ust laws . . . ." 15 U.S.C. § 26 . Although a
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�elevant ma�ket must be defined fo� the pu�pose of dete�mining whethe� an antit�ust violation has

occu��ed, once the violation has been established, injunctive �elief to p�otect a pe�son against any

�esulting th�eatened loss o� damage to its business o� p�ope�ty, including that suffe�ed in any adjacent

ma�ket, is app�op�iate . United States v. United States Gypsum Co ., 340 U.S . 76, 88-89 (1951)

(stating that injunctive �elief "is not limited to p�ohibition of the p�oven means by which the evil was

accomplished, but may �ange b�oadly th�ough p�actices connected with acts actually found to be

illegal") ; Int'l Boxing Club of New Yo�k v . United States, 358 U.S. 242, 262 (1959) ("[S]ometimes

�elief, to be effective, must go beyond the na��ow limits of the p�oven violation .").

5 . The Allegedly Minimal Impact of Mic�osoft's Unlawful Acts of F�agmentation

Mic�osoft a�gues that most of the actions it took to f�agment the Java platfo�m did not constitute

b�eaches of its Technology License and Dist�ibution Ag�eement with Sun ("TLDA") and that, in any

event, its actions had insignificant impact." The�e a�e seve�al fallacies in this a�gument .

' $ Mic�osoft also seeks to minimize the impact of its anticompetitive conduct by suggesting that
even if it had not f�agmented the Java platfo�m, Java would not have been b�oadly dist�ibuted on PCs
because unde� § 8 .2 of the TLDA it had the �ight but not the obligation to dist�ibute Sun's Java . Sun
disag�ees with Mic�osoft on this point, a�guing that unde� § 2 .6(a)(vi) of the TLDA Mic�osoft was
obligated to include an upg�aded, compatible implementation with any successo� to a p�oduct in which
Mic�osoft had once decided to install Java. In my view Mic�osoft has the bette� of the a�gument
conce�ning this cont�act inte�p�etation issue . Section 2 .6(a)(vi) p�ovides that "any new ve�sion of a
P�oduct that Licensee makes comme�cially available to the public afte� the most �ecent Compatibility
Date shall only include the co��esponding Compatible Implementation . . . ." (Pl.'s Ex. 56 [3/11/96
TLDA].) Sun contends the wo�d "shall" meant that inclusion of an upg�aded, compatible
implementation was mandato�y, not optional . Sun fu�the� a�gues that the wo�d "only" meant that such
p�oducts could not include any implementation of the Java platfo�m othe� than an upg�aded,
"Compatible Implementation." Sun's a�gument would be st�onge� (although not necessa�ily victo�ious)
if the wo�d "only" appea�ed afte�, �athe� than befo�e, the wo�d "includes ." In that event the use of
"shall" �athe� than "may" might be deemed significant . Howeve�, even then the clea� language of § 8 .2
�elieving Mic�osoft of any obligation to dist�ibute Sun's Java would p�esent a substantial obstacle to
Sun's inte�p�etation. Likewise, anothe� p�ovision of § 8.2 autho�izes Mic�osoft to dist�ibute technology
simila� to Sun's technology "in lieu of' Sun's technology .
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Fi�st, in issuing his initial p�elimina�y injunction on Ma�ch 24, 1998, Judge Whyte found that it

was �easonably likely that Sun would succeed in p�oving that Mic�osoft had b�eached the compatibility

p�ovisions of the TLDA in making modifications to the co�e Java lib�a�ies . Sun Mic�osystems, 999 F .

Supp. at 1309-10 . Mic�osoft now concedes that it did so . (See 12/12/02 Mic�osoft Supp. Mem. at 7 .)

In issuing his second p�elimina�y injunction on Novembe� 17, 1998, Judge Whyte likewise found it was

�easonably likely that Sun would succeed in p�oving that Mic�osoft had fu�the� b�eached the

compatibility p�ovisions of the TLDA by failing to suppo�t JNI and making extensions of the Java

language and co��esponding changes in its develope� tools that would �un only on Mic�osoft's

But inte�esting (o� pe�haps not so inte�esting) as this issue of cont�act inte�p�etation may be, it is
ultimately immate�ial. That is so because �ega�dless of whethe� Mic�osoft was cont�actually obligated
to do so, ma�ket conditions �e�ui�ed it to dist�ibute a Java implementation. In Septembe� 1995, Ch�is
Jones of Mic�osoft w�ote :

Ou� b�owse� must suppo�t Java . Java is al�eady he�e . Netscape will add Java suppo�t
in thei� Win95 ve�sion befo�e the end of the yea�, and sites (like Sta�Wave) will begin
positioning Java content sho�tly the�eafte� . I believe the�e will be a p�olife�ation of
these objects �ega�dless of what kind of competito� we int�oduce, and the�efo�e Java
will become a de facto standa�d we have to suppo�t. We must move �uickly he�e to
decide exactly how to do this, in te�ms of technology, dist�ibution and licensing .

(Pl.'s Ex. 30 at MSS 0065387 [9/4/95 Email f�om Jones to Stone et al.] .) Likewise, Ben Slivka, the
head of Mic�osoft's Java team, w�ote :

What if we igno�e Java?
•

	

Someone else will execute on the above st�ategy (Sun)
•

	

JavaOS comes along (on low-end devices?), �uns these Java apps (which a�e
easie�/faste� to w�ite!)

•

	

Windows becomes i��elevant in bigge� and bigge� sections of the ma�ket
•

	

Mic�osoft has no choice, we must seize cont�ol [of] the Java platfo�m!
(Lin Decl. Ex. 10 at MSS 0168302 [1/24/97 Mic�osoft document entitled "Mic�osoft API St�ategy :
Java is ou� Destiny"] ; see also Mille� Decl. ¶ 6 ("[W]e had to be su�e that ou� Windows custome�s had
the Java suppo�t they wanted. If the Java language became popula� fo� w�iting Web applets o�
applications gene�ally, ou� custome�s would want the ability to view these applets and �un those
p�og�ams.") .)
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implementations . Sun Mic�osystems, 21 F . Supp. 2d at 1119-25 . 19 It is t�ue, as Mic�osoft contends,

that on Octobe� 12, 2000, Judge Whyte issued what he called a "Tentative O�de�," (see 12/12/02

Mic�osoft Supp . Mem., Ex. C), in which he denied c�oss-motions fo� pa�tial summa�y judgment and

found that ju�y �uestions we�e p�esented in connection with cont�act inte�p�etation issues . Howeve�,

Judge Whyte did not �et�act his conclusions conce�ning Sun's �easonable likelihood of success

exp�essed in his ea�lie� opinions . Those opinions we�e tho�ough and detailed, and I ag�ee with Judge

Whyte that it is �easonably likely that Mic�osoft b�eached the TLDA in seve�al c�itical �espects .

Second, although Mic�osoft's actions taken to unde�mine the compatibility p�ovisions of the

TLDA a�e impo�tant because they evidence Mic�osoft's plan to f�agment the Java platfo�m, Sun's claim

fo� p�elimina�y injunctive �elief does not depend upon whethe� those actions constituted b�eaches of the

TLDA. Indeed, Sun �eleased pu�e b�each of cont�act claims in the Janua�y 23, 2001 ag�eement settling

the Califo�nia litigation . What is mate�ial is whethe� the actions taken by Mic�osoft to f�agment the Java

platfo�m constituted unlawful anticompetitive conduct. As I noted ea�lie� in this opinion, in the

Depa�tment of Justice action findings we�e made (which the doct�ine of collate�al estoppel ba�s

Mic�osoft f�om challenging) that Mic�osoft's deception of develope�s about su��eptitious language and

development tool modifications we�e antit�ust violations . As I also noted ea�lie�, the D .C. Ci�cuit fu�the�

19In his Janua�y 24, 2000 opinion in which (afte� �emand f�om the Ninth Ci�cuit) he �einstated
his injunction in pa�t, Judge Whyte found that it was �easonably likely that Sun would p�ove that
Mic�osoft's failu�e to suppo�t JNI constituted unfai� competition unde� Califo�nia law. Sun
Mic�osystems, 87 F. Supp. 2d at 1000-01 . Although Judge Whyte fu�the� found that Mic�osoft's
dist�ibution of p�oducts containing its language extensions did not itself constitute unfai� competition, in
Judge Whyte's view Mic�osoft made mis�ep�esentations in connection with that dist�ibution which did
�e�ui�e injunctive �elief. Id. at 1001-04 .
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found that these violations, combined with Mic�osoft's misconduct towa�d Netscape, its unlawful "Fi�st

Wave Ag�eements" with independent softwa�e develope�s, and its th�eats to Intel to stop it f�om

suppo�ting Java, "se�iously impeded dist�ibution of Sun's JVM" and "fo�eclosed a substantial po�tion of

the field fo� JVM dist�ibution." Mic�osoft, 253 F.3d at 76 . My additional �uling that Mic�osoft's

development and dist�ibution of an incompatible JVM was also anticompetitive only st�engthens this

causation finding .

Thi�d, Mic�osoft is inco��ect in contending that its acts of f�agmenting the Java platfo�m we�e

only minimal in thei� effect . To the cont�a�y, they achieved thei� intended pu�pose of dest�oying softwa�e

develope�s' confidence and expectation that Java would become p�evalent on PCs . (See 12/3/02 T�. at

296-97 (Ross) ("One of the key att�active �ualities of the Java platfo�m to a develope� is that you can

�educe po�ting and switching costs because you can count on you� application to �un successfully

anywhe�e that the co�e class lib�a�ies have been implemented in a compatible way . . . . [1]f you don't

have that expectation of compatibility, then it d�amatically �educes Java's utility and att�activeness.").)"

Mo�eove�, Mic�osoft poisoned its �elationship with Sun almost as soon as it began by developing an

incompatible MSJVM . 21 This gave �ise to the chain of events that �esulted in incompatible Java now

20Howeve� it might now seek to downplay the impact of its development of noncompatible
Java, Mic�osoft is fully awa�e of the effect of a platfo�m's f�agmentation upon softwa�e develope�s'
expectations. In his di�ect testimony in the Depa�tment of Justice action (p�esented by affidavit), Bill
Gates stated: "In sho�t, if the Windows platfo�m we�e to f�agment, the p�ima�y value it p�ovides - the
ability to p�ovide compatibility ac�oss a wide �ange of softwa�e and ha�dwa�e - would be lost .
Windows would no longe� offe� an efficient platfo�m to ISVs because Windows would not consist of
any single platfo�m on which ISVs could �ely in developing applications ." (Pl .'s Ex. 1 ¶ 69 [Di�ect
Testimony of Bill Gates in New Yo�k, et al. v. Mic�osoft] .)

21Although Mic�osoft suggests that Sun was somehow �esponsible fo� the poisoned �elationship
between the pa�ties, that suggestion simply cannot stand in light of the evidence of Mic�osoft's extensive
anticompetitive conduct �eflected in all of the opinions issued in both the Depa�tment of Justice action
and the Califo�nia litigation. Mo�eove�, the �eco�d is clea� that Sun's business plan is based upon
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being p�esent on the vast majo�ity of PCs : the situation which Mic�osoft plans to exploit fo� its own

advantage.

6 . The Effects of the Settlement Ag�eement in the Califo�nia Litigation

Although Mic�osoft has not filed a motion to dismiss and did not �aise the issue until its closing

a�gument at the p�elimina�y injunction hea�ing, it now appea�s to suggest that Sun's claims a�e ba��ed by

the settlement ag�eement in the Califo�nia litigation. If Mic�osoft is so contending, its position is without

me�it. Although section 17(a) of the ag�eement contains a mutual �elease of claims, section 17(c)

exp�essly p�ovides that "Sun �ese�ves and does not �elease o� dismiss any claims a�ising unde� antit�ust

laws it may have against Mic�osoft, including such claims as may be based in whole o� in pa�t on some

o� all of the facts unde�lying any of the claims �eleased and dismissed in pa�ag�aph 17(a) . . . ." (Pl .'s

Ex. 3; Def's Ex. 5, Settlement Ag�eement and Mutual Limited Release at 10 .)

Mo�e b�oadly, Mic�osoft a�gues that Sun itself is �esponsible fo� much of the f�agmentation of

the Java platfo�m about which it complains by vi�tue of its decisions not to p�ovide Mic�osoft with

upg�ades unde� the TLDA and not to pe�mit Mic�osoft to dist�ibute cu��ent Java unde� the settlement

ag�eement." On the su�face it may seem pa�adoxical that Sun is now seeking a "must ca��y" injunction

coope�ation with othe� companies and o�ganizations . It has b�oadly licensed the sou�ce code fo� Java
and �elin�uished cont�ol ove� platfo�m modifications to the Java Community P�ocess . Thus, the�e is no
�eason to infe� that if Mic�osoft had not emba�ked upon its st�ategy to develop incompatible Java, the
Sun/Mic�osoft �elationship would have been poisoned at all .

"Mic�osoft also places blame upon Sun fo� the incompatibility of the Java platfo�m because the
platfo�m allegedly lacks "backwa�d" and "fo�wa�d" compatibility, i . e., new p�og�ams allegedly do not
�un on olde� ve�sions of Java and old p�og�ams allegedly do not �un on newe� ve�sions of Java . (Mille�
Decl. ¶¶ 34-37 ; Mu�phy Decl. ¶ 37, n. 13 ; 12/4/02 T� . at 303-05 (Mu�phy); 12/5/02 T� . at 3-5,143-
44 (Mu�phy).) If .NET develops backwa�d and fo�wa�d capability, Mic�osoft's asse�tion may be pa�t
of an effective adve�tising campaign. Howeve�, any backwa�d and fo�wa�d incompatibility does not lie
at the hea�t of the issues in this case . As Mic�osoft points out in a�guing that the�e allegedly will be no
feedback effects in the ma�ket fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms,
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against Mic�osoft whe�eas in the past it has complained about Mic�osoft's dist�ibution of an

implementation of the Java platfo�m . Howeve�, the pa�adox is appa�ent, not �eal. What Sun has sought

to stop in the past is Mic�osoft's dist�ibution of Mic�osoft's incompatible MSJVM ; what it now seeks to

�e�ui�e Mic�osoft to dist�ibute is Sun's own Java �untime that has passed the compatibility tests of the

Java Community P�ocess. The latte� was p�ecisely what Sun sought when it ente�ed into the TLDA with

Mic�osoft in 1996. Mo�eove�, although it is t�ue that Sun's decision to deny Mic�osoft access to

upg�ades may have dec�eased the ubi�uity of up-to-date Java on PCs, it was fo�ced to make a selection

between ubi�uity and compatibility because it accu�ately pe�ceived that Mic�osoft was (in the wo�ds of

Bill Gates) attempting to `w�est cont�ol of Java" f�om it . Mic�osoft cannot now p�ope�ly benefit f�om the

fact it p�esented Sun with a Hobson's choice .

D .

The Public Inte�est

The final facto� to be conside�ed unde� the Blackwelde� test is the public inte�est . In contending

that the public inte�est weighs against the issuance of a must-ca��y injunction, Mic�osoft �elies upon the

fact that the Depa�tment of Justice �ejected such a �emedy. The Depa�tment stated, in its �esponse in

New Yo�k v . Mic�osoft, that the�e we�e "at least two �easons" fo� its decision : "(1) it is not the p�ope�

�ole of the gove�nment to bless one competito� ove� othe�s, o� one potential middlewa�e platfo�m ove�

othe�s, no� is the gove�nment in the best position to do so ; and (2) mandato�y dist�ibution of a pa�ticula�

"consume�s . . . ac�ui�e and use multiple �untime envi�onments at ve�y low o� no cost ." (Mic�osoft's
Supp. Mem. at 12 (citing Mu�phy Decl . ¶¶ 44, 111, 137-139 .) If up-to-date ubi�uitous Java we�e
now dist�ibuted on PCs, the fact that the�e might be some backwa�d and fo�wa�d incompatibility would
be immate�ial in the competition fo� develope� mindsha�e if that we�e the only incompatibility .
Develope�s and use�s alike would be accustomed to Java and would �un diffe�ent p�og�ams on diffe�ent
ite�ations of the platfo�m .
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p�oduct likely would lead to a dec�ease in innovation and imp�ovement in that p�oduct because its

develope� will have no incentive to make it bette�." (Rewinski Decl . Ex. 14 (Response of the United

States to Public Comments in the Revised P�oposed Final Judgment ¶ 431) .)

These conce�ns a�e weighty, and I do not �uestion that they p�ope�ly led the Depa�tment of

Justice to �eject a must-ca��y �emedy in the gove�nment case . Howeve�, this is a p�ivate antit�ust action,

and the executive b�anch of gove�nment is not being asked "to bless one competito� ove� othe�s" o�

"one potential middlewa�e platfo�m ove� othe�s." Rathe�, a cou�t is being asked to exe�cise its

t�aditional e�uitable powe�s to p�event an antit�ust violato� f�om being advantaged by its misconduct and

to �esto�e the ma�ket to app�oximately what it would have been but fo� the commission of the unlawful

acts: a ma�ket in which compatible implementations of the Java platfo�m would have been ubi�uitous on

PCs when the dist�ibution of NET commenced .

I also find no basis fo� infe��ing f�om the �eco�d that g�anting the must-ca��y injunction will "lead

to a dec�ease in innovation and imp�ovement" in Sun's implementation of the Java platfo�m . The

evidence is ove�whelming that within the coming yea�s the�e will be intense competition between the Java

platfo�m and the NET f�amewo�k fo� dominance in the ma�ket of gene�al pu�pose, Inte�net-enabled

dist�ibuted computing platfo�ms. To win that competition, indeed to su�vive, Sun will have to be

innovative and imp�ove its p�oduct to meet o� exceed eve�y innovation and imp�ovement made by

Mic�osoft.

That said, the inte�ests of thi�d pa�ties must also be weighed in conside�ing the public inte�est .

The fact that Sun is seeking a must-ca��y injunction in this case has been well-publicized and p�esumably

is well-known to its competito�s . None of them have come fo�wa�d to lodge any objections to it. Thei�

silence speaks volumes . As pa�t of the Java community, they appa�ently sha�e Sun's inte�est in
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p�eventing Mic�osoft f�om benefitting f�om its illegal conduct . They also appa�ently expect to compete

vigo�ously with Sun, once the competition between .NET and Java begins in ea�nest, fo� the mindsha�e

of softwa�e develope�s and the business of o�iginal e�uipment manufactu�e�s and la�ge netwo�k

custome�s . 23 In any case, if, as events unfold, it should become appa�ent that the injunction being

ente�ed against Mic�osoft is having an adve�se impact upon the �ights o� inte�ests of any thi�d pa�ty, that

pa�ty is f�ee to inte�vene in these p�oceedings and seek a dissolution of the injunction .

In the final analysis, the public inte�est in this case �ests in assu�ing that f�ee ente�p�ise be

genuinely f�ee, untainted by the effects of antit�ust violations . Competition is not only about winning the

p�ize; its deepe� value lies in giving all those who choose to compete an oppo�tunity to demonst�ate thei�

wo�th. In the economic �ealm, consume�s, as well as the competito�s themselves, ultimately benefit f�om

the contest. If .NET p�oves itself to be a bette� p�oduct than Java, it should - and will - p�edominate in

the ma�ket fo� gene�al pu�pose, Inte�net-enabled dist�ibuted computing platfo�ms . But if that occu�s, it

should be because of .NET's supe�io� �ualities, not because Mic�osoft leve�aged its PC monopoly to

c�eate ma�ket conditions in which it is unfai�ly advantaged .

V .

Sun's Copy�ight Inf�ingement Claim

I will conclude by b�iefly add�essing Sun's �e�uest fo� a p�elimina�y injunction on its copy�ight

inf�ingement claim .

"Sun points out that although the must-ca��y injunction �e�ui�es Mic�osoft to set up Sun's Java
�untime as a default, nothing in the o�de� p�events OEMs, ente�p�ise custome�s (businesses and othe�
o�ganizations with thei� own netwo�ks), o� anyone else f�om deleting it . Sun anticipates that it will have
to compensate OEMs fo� ca��ying its �untime, and it obviously will have to compete with othe� Java
manufactu�e�s fo� the business of ente�p�ise custome�s .
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Section 6(c) of the Janua�y 23, 2001 ag�eement settling the Califo�nia litigation g�ants Mic�osoft

a limited license "to inco�po�ate . . . [the MSJVM] . . . in successo� ve�sions" of va�ious Mic�osoft

p�oducts listed on an exhibit to the ag�eement . Windows and Inte�net Explo�e� a�e two of the listed

p�oducts. Mic�osoft asse�ts that unde� the ag�eement it is entitled : (1) to delegate to OEMs the choice

to install MSJVM in Windows and Inte�net Explo�e�, (2) to dist�ibute MSJVM as pa�t of a compilation

of bug fixes fo� Windows XP known as Windows XP Se�vice Pack 1, and (3) to enable pu�chase�s of

licenses to Windows and Inte�net Explo�e� to download MSJVM f�om the Inte�net fo� use with those

p�oducts."

Mic�osoft's fi�st two contentions can be �esolved with �elative ease . The settlement ag�eement

autho�izes only Mic�osoft to inco�po�ate MSJVM in one of its p�oducts and does not autho�ize

Mic�osoft to delegate to a thi�d pa�ty, such as an OEM, the powe� to make that decision . Likewise, the

ag�eement autho�izes the inco�po�ation of MSJVM only in a "successo� p�oduct ." A "se�vice pack"

does not fall within that catego�y .

The thi�d contention �aises a mo�e difficult issue, one that is almost theological in natu�e . When

does "inco�po�ation," the te�m used in the settlement ag�eement, occu� : when MSJVM is designed into

the system o� when a consume� downloads it to make the installation complete? Although casuists could

debate this �uestion fo�eve�, common sense (with which an ag�eement must be const�ued) would

suggest that the downloading is a necessa�y step in the inco�po�ation. That const�uction blends

"Without admitting that the settlement ag�eement �e�ui�es it to do so, Mic�osoft has ag�eed to
cease pe�mitting the Inte�net download of MSJVM by Windows XP and IE 6 .0

pu�chase�s. It appea�s f�om the �eco�d, howeve�, that Mic�osoft has not taken all the steps necessa�y
to assu�e that such downloading cannot occu� .
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comfo�tably with the backg�ound against which the ag�eement was negotiated . Sun was ext�emely

conce�ned about the f�agmentation of the Java platfo�m caused by Mic�osoft's unlicensed actions, and

the g�anting of pe�mission to consume�s to make Inte�net downloads would have inc�eased that

f�agmentation.

Fo� these �easons, I find that Mic�osoft does not have the �ight unde� the settlement ag�eement

to take any of the actions about which Sun complains . Fu�the�, because the ag�eement exp�essly

p�ovides that the �est�ictions imposed upon Mic�osoft a�e limitations of its license, Sun is entitled to the

p�esumption of i��epa�able ha�m and the p�otection against that ha�m which a p�elimina�y injunction

affo�ds. See Sun Mic�osystems, 188 F.3d at 1122 .

I will ente� a p�elimina�y injunction afte� confe��ing with counsel about its fo�m .

Date : Decembe� 23, 2002

	

/s/
J. F�ede�ick Motz
United States Dist�ict Judge
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