


COUNT 111 

(VIOLATION OF 42 U.S.C. 9 1983 AND THE FIRST 
AND FOURTEENTH AMENDMENTS) 

52. Plaintiffs reallege each allegation contained in each of the paragraphs above as if 

fully set forth herein. 

53. By filing baseless and discriminatory challenges against Montana voters, the 

Republican Defendants have acted under color of state law to deprive Montana voters, including 

members and supporters of the Montana Democratic Party and Plaintiffs Breitenbach and Green, 

of their Constitutional rights. 

54. In exercising powers specifically conferred by Montana statute, through a process 

specifically delineated by Montana statute, the Republican Defendants and/or their agents act 

under color of state law when challenging a voter's eligibility to vote in advance of the general 

election in Montana on November 4,2008. 

55. The Republican Defendants have jeopardized the voters' eligibility to vote based 

on unlawful challenges of voter registrations, including those of members of the Montana 

Democratic Party and Plaintiffs Breitenbach and Green. 

56. The Republican Defendants' challenge of the Montana voters' eligibility on the 

basis of unlawful challenges of voter registrations will place an undue burden on the fundamental 

rights of Plaintiffs in violation of the First and Fourteenth Amendments to the United States 

Constitution and 42 U.S.C. § 1983. Absent injunctive relief, Plaintiffs are likely to suffer both 

the particularized injury of the loss of their vote in the November 4,2008 election and the 

concrete harms that go with it and the Plaintiffs are substantially likely to suffer impairment of 

their fundamental rights as a consequence. 
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COUNT IV 

(VIOLATION OF 42 U.S.C. 5 1985(3)) 

57. Plaintiffs reallege each allegation contained in each of the paragraphs above as if 

fully set forth herein. 

58. Section 1985(3) of Title 42 prohibits private parties from conspiring to deprive a 

class of voters of the equal protection of the laws and from conspiring to intimidate citizens who 

are lawfully entitled to vote from giving their support or advocacy in a legal manner in any 

election for Federal office. 

59. On information and belief, the Republicans Defendants knowingly filed 

affidavits asserting that legitimate voters no longer resided at the address where they were 

registered, with knowledge that they had no evidence to indicate that such voters no longer 

resided at the address where they were registered. 

60. On information and belief, the Republican Defendants intended by these mass 

challenges to intimidate lawfully registered citizens and to deprive such citizens of their right to 

vote in the November 4,2008 General Election. 

61. On information and belief, Defendant Eaton and Defendant Hunsaker, with or 

without the separate agreement of Defendant Montana Republican Party, entered into an 

agreement to intimidate and deny voters whose registrations have been unlawfully challenged 

their right to vote in the November 4,2008 General Election. These Defendants then undertook 

to act on that agreement by filing mass challenges to lawfully registered voters. 

62. The Republican Defendants singled out the class of voters whose registrations are 

being challenged, because they know that the voters residing in those counties, predominantly 

college students and Native Americans, generally and historically do not support Republican 
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candidates. The Republican Defendants then filed challenges against those voters in furtherance 

of the conspiracy, depriving them of having and exercising a right or privilege of a citizen of the 

United States. 

63. The Republican Defendants have spoken publicly about their plans. with the 

intent of both creating a false impression that voters who receive notice of the challenge to their 

registration are not eligible to vote and of intimidating voters from showing up to vote. 

64. Those actions, just as Republican Defendants intended, have intimidated voters, 

including members of the Montana Democratic Party and Plaintiffs Breitenbach and Green and 

threaten to discourage them from performing their constitutionally protected rights. 

65. Section 1985(3) provides its own right of action. 

COUNT V 

(VIOLATION OF 42 U.S.C. 5 1971) 

66. Plaintiffs reallege each and every allegation of the preceding paragraphs as if set 

forth fully herein. 

67. 42 USC 5 1971, provides that "No person. whether acting under color of law or 

otherwise, shall intimidate, threaten, coerce, or attempt to intimidate, threaten, or coerce any 

other person for the purpose of interfering with the right of such other person to vote or to vote 

as he may choose, or of causing such other person to vote for. or not to vote for, any candidate 

for the office of President, Vice President, presidential elector, Member of the Senate, or 

Member of the House of Representatives, Delegates or Commissioners from the Territories or 

possessions, at any general, special, or primary election held solely or in part for the purpose of 

selecting or electing any such candidate." 
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68. Upon information and belief. the defendants, acting under color of state law, have 

threatened and intimidated. and have stated their intention to further threaten and intimidate. 

Montana voters, including members of the Montana Democratic Party and Plaintiffs Breitenbach 

and Green for the purpose of interfering with the voter's right to vote, in violation of 42 USC 5 

1971 (b). 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs, on behalf of themselves and all Montana voters, request of this Court 

the following equitable relief: 

A. A temporary. preliminary, and/or permanent order. prohibiting the Republican 

Defendants, their respective agents, servants, employees, attorneys, successors, 

and all persons acting in concert with each or any of them, from challenging the 

registrations of Montana voters in an manner conflicting with the terms of the 

federal National Voter Registration Act, or from effectuating such challenges; and 

order the existing challenges be withdrawn. 

B. An order declaring that the Republican Defendants' plan to challenge the 

registrations of Montana voters on the basis of a match of registered voters 

against the US Postal Service National Change of Address database is not valid 

under and conflicts with the NVRA, is in violation of the Equal Protection clause 

of the 1 4'h ~mendment. and is in violation of 42 USC 5 1983, 1985 and 1971 ; 

C. A Temporary Restraining Order and Preliminary lnjunction enjoining Defendant 

Brad Johnson in his official capacity as Montana Secretary of State, his respective 

agents, servants, employees, attorneys, successors, and all persons acting in 

concert with him from allowing any change in legally registered Montana 
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electors' status as a result of Defendant Republicans' scheme, ordering that the 

challenge scheme violates the NVRA and that the Secretary instruct county 

election officials that such challenges are illegal and are to be rejected, directing 

and restraining any and all county and state officials relying upon his guidance as 

chief election officer from contacting challenged voters during the pendency of 

this case; 

D. A Temporary Restraining Order and Preliminary Injunction enjoining and 

restraining Defendant Johnson from certifying the official roll of registered voters 

for the November 4,2008 General Election during until such time as this Court's 

rules upon the legality of the Republican Defendants' en masse challenges. 

C. Attorney fees and costs of this litigation pursuant to 42 U.S.C. 5 1988,42 U.S.C. 

5 1973gg-9(c) or any other valid basis; and 

D. Such other and further relief as this Court may deem necessary or proper. 

Dated this 6Ih day of October 2008. 

Street, Suite A' 

Fax: (406) 549-5469 
Email: jmudd@muddnelson.com 
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FROlbl. I>iane Mellent, Hlll Cotu.kty Clerk and Recorder, 315 4Ih Street. Ilavre. Montana 59601 

YOUR VOTEIC REGIS'TRAT~ON WAS CRA1,LENGED. 
a COPY OP THE CHALLENGE IS ENCLOSED. 

Alttlough II am rejecting thls chalIenge w ~ d c r  13-2-512, Wlontallu t ~aw, 
please COMPLE'I'E THE.ADI)WSS INFORMA'I'ION BELOW AND 
RETURN I'r 'TO OlIK OFFlCE IN OWER TO AVOID ANY 
FURTE-TKR AnEMTTS TO CHALLENGE YOliR REGIST RA7'1ON 
!VOW. OR, ON II:I.zECTION DAY. 

Pleasa address this challenge attempt OmmrodlaO~?ly 
I n  order to keep fwrsm havfng vmtPmrg pxoblems im 
Qhis upconJng e l e a t i o m .  

Yleasc complC(f and return to: 

Hill County Clerk nnd Recorder 
3 15 4" Strcer 
flavre, Rlontarla 595D1 

I cUIlRENlZY RESIDE IN IIILJ, COUNTY, MONTANA 
My current address is: 7u 

ROTE: r* P h y l l r d l  lddrtr. ~a rlqrlwa~ 
4 HtlrllROulcsr t'dUOIUuDoI 
u lmlrdcqurrr). Cily orT6w 7.1~ Carl. 
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MISSOULA 
COUNTY 

FRED VAN VALKENBURG 
COUNTY ATTORNEY 

200 W .  BROADWAY 
MISSOULA, MONTANA 59802-4292 

(406) 523-4779 
FAX # (406) 523-2979 

DATE: September 30,2008 

MEMORANDUM 

TO: Vickie Zeier, Clerk and RecorderITreasurer 

FROM: Michael Sehestedt 
Deputy County Attorney 

RE: Elector Challenges-Electors Moving Within Missoula County 

Issue: Is a registered elector who has moved from one Missoula County 
address to another Missoula County address without changing their 
voter registration address subject to challenge as not registered as 
required by law. 

Held: No, an elector who has moved within Missoula County and failed to 
notify the Election Administrator of a change in address is 
specifically permitted to vote at the precinct where they are registered 
by Section 13-2-5 12 MCA. 

Discussion: 
Background 

Late yesterday (September 29, 2008) the Elections Office received a large 
number of affidavits challenging registration of Missoula County electors. 

The challenges are based on a comparison of the United States Postal 
Service's National Change of Address Data Base with the challenged electors' 
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The provisions of section 13-2-5 12(1) MCA are dispositive of the 
challenges to those electors who are merely alleged to have moved within 
Missoula County. The elector must be allowed to vote at the precinct where the 
elector is registered to vote. 

The right to vote at the precinct where the elector is registered is applicable 
only to the first election, at which the elector offers to vote, after the change of 
residence within the County. Since there is nothing in the challenge to suggest 
that the challenged elector has offered to vote at other earlier elections since the 
change in residence, the challenges fail to state a basis to disqualify the elector. 

While the foregoing is dispositive of these challenges to those electors who 
have moved within Missoula County there are fundamental flaws (in addition to 
ignoring Section 13-2-5 1 I ( I )  MCA) in the challenger's reasoning that should be 
addressed. 

Section 13-2-208 ( 1 )  MCA is addressed solely to the initial registration of 
electors. The challenge does not even suggest that the elector never resided at the 
address given in the initial registration. Rather the challenge is merely that the 
elector no longer resides at the address given in the registration. 

The transfer of registration is governed by Title 13, Chapter 2, Part 5 which, 
as set out above, permit an elector to vote once, following a change of residence 
within a County at the precinct where the elector was registered prior to the 
change of residence within the County. 

If the challenged elector in fact resided at the address given in the 
registration at the time of registration, then there is no violation of Section 13-2- 
208(1). Since the challenge does not contest residence at the time o f  registration 
it is insuficient to establish a violation of Section 13-2-208 (1) MCA. 

Since nothing in the affidavit establishes that the challenged elector is not 
registered as required by law, the challenge must be rejected. 

While these challenges must be rejected, I would urge you to continue to 
remind election judges of the requirement that each elector give their current 
address and require each elector who gives an address different from the address 
shown in the precinct register fill out a transfer form or new registration before 
being allowed to vote. (See Section 13-2-5 12(3) MCA ) 
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registered address. The allegation is that when an elector no longer resides at the 
address shown on their voter registration, then the elector no longer meets the 
requirements of a registered elector under Section 13-1-108 (1) MCA and hence is 
subject to challenge under Section 13-13-301 (2) (d). 
The affidavit further requests cancellation of the elector registrations for failing to 
meet the qualifications set out in Section 13-1-1 11 MCA. 

The challenges received fall into three categories: 

1) Electors for whom the National Change of Address Data Base 
shows a new address within Missoula County 

2) Electors for whom the National Change of Address Data Bank 
shows a new address outside Missoula County but still within 
Montana, and 

3) Electors for whom the National Change of Address Data Base 
shows a new address outside Montana. 

This memo addresses only those challenges in the first category of electors 
whose address has changed from one address in Missoula County to another 
address in Missoula County. 

Legal Analysis 

While the question of residence is more complicated than merely mailing 
addresses (see Section 13- 1 - 1 12 MCA) and requires both physical relocation and 
intent to remain at the new location for purposes of this memo it will be assumed 
that the change of address does in fact constitute a change of residence. 

In the case of registered electors moving within a County and failing to 
update their registration address, the legislature has provided clear and 
unambigous guidance, saying in Section 13-2-5 12 (1) MCA that: 

An elector who has changed residence to a different precinct within the 
same county and has failed to notify the election administrator of the 
change by a transfer or new registration form may vote in the precinct 
where the elector is registered at the first election at which the elector 
offers to vote after the change or at a central location designated by the 
election administrator unless the elector's registration has been 
canceled as provided in 13-2-402. 
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Challenge Resolution 
Statutes and Administrative Rules Review 

The purpose of this ylride is to review the statutes and rules that may help you to resolve any 
challenge to a voter's registration 

As noted before, although your office is reqwred by 13-1 3.301(3)(a) lo make the final decisions 
regarding each challenged elector, we hope the statutory and rule review below will be useful. 

This review is based on d~scussions with your offices and with your county attorneys and is 
intended to provide as much uniforni~ty as possible in the process of resolving the challenges in 
question. 

'Please note "[ajny challenge made under this rule shall be decided in favor of the 
challenged elector, unless it is demonstrated by a preponderance of the evidence that the 
challenged eledor should not be permitted to vote." ARM 44.3.2019(6). "A change of 
residence may be made only by Me act of removal joined with intent to remain in another 
place." 13-I-112(8), MCA. A change of post oftice address is not conclusive pmof of a 
change of residence and can be rebutted by an electors proof of intent to remain at the 
reglstratlon residence in the voting process, as described below. Therefore, while 
addltlonal evldence should be weighed by the preponderance of evidence standard, a 
postal change of address form by itself is insufficient to cancel the registration, especially 
of an elector who conflrms hls residence In the voting process. 

Rqsolvins Chaflenqes to Electom Who Have UpUated their Reaislrations toMatch the 
Postal Chance of Address Files 

For Itme electors who have updated their registrations to match the postal chacge of address 
file. you may determine that the challenge should be resolved in Ule electofs favor. 

Resolving Varlous Cateaoriea of Challenged Electols 

As we understand from speaking with wunty elect~on offic~als, there ere three basic categories of 
challenged electon. 

1. First are those who the challenger claims filled w t  postal change of address forms for an 
in-countv addteas chanae. but whose postal address allegedly did not match the 
residence address on file with your office 

For t b ~ e  elactors who have not updated their registratian to match the postal change of 
address tam, you may, without receiving further evidence determine, in light of 13-2- 

512(1). that the challenge should be resolved in the elector's favor. 

This is due to the statement under 13-2-51 2(1), below. that allows an elector making 
an incounty precinct change to vote in the precinct where the elector is registered at 
the Fust election at which the elector offers lovote. 

13-2-512, MCA: "An elector who has chanqed residence to a different precinct within the 
same county and has failed to notify the d&tion administrator of lhe diange by a tranSf9f 
or new realstratmn form mav vote in the nrecinct whwe the dectot is registered at h? 
first dectiGn at which the el&tw offers td vote after the change or at a &ntra( location 
designated by the election administrator unless the elector's registration has been 
canceled as provided in 13-2-402. . . . " 

2. Second are those who the challenger daims filled out postal change of address forms for 
an address change from one Montana county to another Montana county, but who 
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have allegedly not changed their voter registration residence address to the new county listed 
on the address change. 

For those electors who have not updated thew county registration to match the postal 
change of address form, you may wlthwt recetving further evidence deterrnlne that the 

challenge should be resolved in the eledor's favor. 

This decrsion in the electors favor. would he due lo the lack of evidence that the postal 
change of address from one Montana county to another Montana county was meant to be a .  
change of the electors voting residence rather than a non-resldentlal change of address. 

3. Thid are lhose challenged electors who the chanenger claims filled out postal change of 
address forms ior an out-of-state address chanae, but who have allegedly not changed 
their voter registration residence address to the new state listed on the address change. 

For these electors, see the analysis under (2) above 

Absentee Voting 

For any challenged electors who submit an absentee ballot appltcatin or an absentee ballot. 
these electors submtl w~th therr absentee ballot a htaternent d thew address (see pages 77 and 
80 of the fwms booklet attached and excerpted below). 

Application for Absentee Ballot Residency Section 

@rid 9- - l~gibly), the m d e x ~ ~ d . ~ ~ d l  a brth Uldl[= oE 
beings &dy qumlifiedelectoroi C h y ,  rhore ~n ldenCr  &ts in $$id c d . y  

, 
.do herebmslte zivlpllc8tim lm n affiod 

abasrVcebdld for Lhs upcoming 

I 
-- ( a q l e  rchml, g a d ,  p-. db) e l ~ t i o n  to be held m 

Absentee Afirmalion Form Residency Section 

For these challenged ekctors, you may without receiving further evidence and after consulting 
w~th your ~ o u r ~ l y  anomey, determine that the challenge should be resolved in the electw's favor 
since on theu application andlor afflrmatlcm they have re-affirmed lheir residence address. 
PolI iw P l a e  Voling 

You should ba able to regolve most if not all of your challenged ballots before election day  
Mroogh the processes outlined above. However. tf the challenga is unresolved by ef-n day, a 
challenged elector, as with all electors, should be asked Ule d e d d s  address while appearing at 
the polls (see electton judge handbook, page 16). 

The challengad elector w1I1 state his or her curcent residence addrass, and the elector should 
provide identification, sign the register, and be provided with a regular ballot. 

Electore Challenged After the Close of Regular Reqlstratlon or on Electlon Day 

The challenges you have received up to Ule date of this review have been received m t o  the 
w e  of regular registration. Please note in the challenge statute and challenge rule the 
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difference in procedures for electors who are challenged aft the close of regular registration or 
on election day. 

The applicable subsection for challenges after the close 01 regular registration. 13-301(3)(b). 
MCA, indicates that "after the close of registrat~on w on electlon day. the election adm~nistrabr 
or, on election day, the dection judge shall allow the challenged elector to cast a provisional 
paper ballot, which must be handled as provided in 13.15-107." 

The subsection above refers lo lhe process of ailowing a challenged elector to cast a prov~sional 
paper ballot The subsect~on IS for electors for whom the challenge resolved by the time 
the elector is ~ssued a ballot. 

If the challenge at issue & resolved in the challenged elector's favor before (he time the elector is 
issued a ballot, the elector is no longer a challenged elector and can vote a regular ballot. A 
challenge after the close of regular registraton may be resdved at the polling place in the samo 
manner described above by a challenged dector's confirmation of his address prior to receiving a 
ballot. As described above, if the challenged elector provides a current address thal confyms 
with the regissation address. then the elector should provide identification, slgn the register, and 
be prolided with a regular ballot. 

Main Avvllcable Laws and Statutes 

As we have prowded in earlier messages, please see below the rnaln challenge statutes and 
Nles for your reference 

13-13-304. Challenges. (I) An elector's rlght to vote may be challenged at any time by 
any registered elector by the challenger filling out and slgnlng an affidavn stahng the 
gP3~nds of the challenge and providing any evidence supporting the challenge to the 
election administrator or, on elect i~l  day, to an election judge. 

(2) A challenge may be made MI Me grounds that Me eledor: 
(a) is of unsound mind, as delermlned by a court; 
(b) has voted before in that election; 
(c)  has been convicted of a felony and is swing a sentence in a penal institution; 
(d) is not registered as required by law; 
(e) is not 18 years of age or older; 
(f) has not been, for at least 30 days, a resident of the county in wh~ch the elector is 

offering to vote; or 
(g) is a provisionally registered eiedw whose status has nol been changed to a legally 

registered voter. 
(3) When a challenge has been made under this section: 
(a) prior to the dose of regislration under 13-2-301, the election administrator shall 

question the challenger and ihe challenged elector and may question other persons to 
determine whether the challenge is sufficient or insufficfent to cancel the elect&s 
registration under 13-2--402; or 

(b) after the dose of registration or ~1 decbon day, the elRetifm administrator or, on 
election day, the election judge shall allaw the challenged elector to cast a prwisional 
paper ballot. whth must be handled as prov im in 13-15-107. 

(4) (a) In reswnse to a challenge. the challenged elector may fill art and sign an 
affidavit to rafute the challenge and swear thal the elector is eligible to vote. 

(b) If the challenge was mt made in the presence of Lhe elector being challenged, the 
eldlon administrator w ekeion judge shall notify the challenged elector as soon as 
possible of who made me chaltenge and the grounds of (he challenge and explain what 
information the elector may provtde lo respond to the challenge. The election 
administrator a, on election day, the election judge shal also provide to the chalterty?d 
eloctor a copy d the challenger's affclavit and any supporting evaence provided. If the 
challenge is made more than 5 days before an election. 'as soon as possible", as used in 
this subsectton (4)(b), means no later than 5 day; after the challenge. 
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(5 )  The saetary of state.shall adopt rules to irnploment the provisions of this section 
and shall ~rovide standardrzed affidav~t forms far challengers and challenged electors 

History: (1)En. Sec.  34. Ch. 368, L. 1969; arnd. Sec. 11. Ch. 365. L 1977; Sec 23- 
3015, R.C.M. 1947: (>)En. Sec. 111, Ch. 368, L. l S 9 :  amd. Sec. 33. Ch. 365, L. 1977; 
Sec. 23-3611, R.C.M t947:R.C.M. 1947. 23-3015(3). 23-3611: arnd Sec. 132. Ch.571, 
L. 1979 amd. Sec. 33. Ch. 475. L 2003; amd. Sec. 12, Ch. 586. L .  2005. 

44.3.2109 PROCEDURES FOR CHALLENGES 

(1) An elector's fight to vote may be challenged at any time by any registered elector. 
The challenaer must fill out and sion an affidavit statino the orounds of the challencle and -~ ~ ~- ~ ~ 

providing a<y evidencct suppwtin{thb chnllonge to the elecGon administratof or. 
election day, to an election judge 

(7) A challenge may be made on the grwnds that the electcx: 
(a) is of unsound mind, as determined by a court: 
(b) has voted before in that eletion: 
(c) has been convicted d a felony and is serving a sentence in a penal institution; 
(d) Is not registered as required by law: 
(e) is not 18 years of age or o!der; 
(f) has not been. for at least 30 days. a resident of the county in which the elector is 

offering to vole, unless the elect& is exempt under 13-2-514 . MCA. and ha8 been a 
resident of b e  state for at least 30 days; or 

(g) is a provisbnally registered elector whose status has not bean changed to a 
legally registered voter. 

(3) When a challenge has been made Under this rule: 
(a) prim to the close of registration under 13-2-30? , MCA, the election administrator 

shall questlon the challenger and the challenged elactor and may question other persons 
to determine whether the challenge is sulflcient or insufficlant to cancel the elector's 
registration under 13-2-402 , MCA; or 

( b )  aftsr the close of registratin or on electmn day, the e(ectlon administrator or. on 
electi~l day. the election judge shall dlw the challenged elector to cast a provisional 
paper ballot WIcn must be handled as provided in f 3-15-107. MCA. 

(4) In r e s p s e  to a challenge. the challenged elector may fill oul and sign an 
afidarit to refute the challenw and swear that the elector is eligible to vote. 

(a) If the challenge was not made in the presence of the elator being challenged, the 
election administrator or election judge shall notify the challenged eledor = Soon as 
possible of who made the challenge and (he grounds of the challenge and explain What 
informalion the elector may provide to respond to the challenge. The election 
administrator or, un election day. h e  election Judge shall alsa wovide to the challenged 
elector a copy of Re challen&s affidavit and any supporting evidence provided. If Vle 
challenge is made more than five days before an election, "as soan as possibw', as used 
in this setion, means no later than five days after the challenge. 

(5) The Secretary of State shall ptovide standardized affidavit forms for challenge6 
and chdlenged electors. 

(6) Any challenge made under this rule shall be decided in favw d the challenged 
dector, unless it is demonstrated by a prepanderance of the evidence that the challenged 
&tor should not be permitted to vote. 

History: 13-13-301. MCA; IMP, 13-13-301, MCA; NEW, MOB MAR P. 2671. Eff. 
f0127106. 
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