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A & M RECORDS, INC., a corporation, GEFFEN RECORDS, INC., a corporation,
INTERSCOPE RECORDS, a general partnership, SONY MUSIC ENTERTAINMENT
INC., a corporation, MCA RECORDS, INC., a corporation, ATLANTIC RECORDING
CORPORATION, a corporation, ISLAND RECORDS, INC., a corporation, MOTOWN

RECORD COMPANY L.P., alimited partnership, CAPITOL RECORDS, INC., a
corporation, LA FACE RECORDS, ajoint venture, BMG MUSIC d/b/a THE RCA
RECORDSLABEL, ageneral partnership, UNIVERSAL RECORDSINC., a corporation,
ELEKTRA ENTERTAINMENT GROUP INC., a corporation, ARISTA RECORDS, INC,,
acorporation, SIRE RECORDS GROUP INC., a corporation, POLYGRAM RECORDS,
INC., acorporation, VIRGIN RECORDS AMERICA, INC., a corporation, WARNER
BROS. RECORDSINC., a corporation,

Plaintiffs— Appellees,
V.
NAPSTER, INC., a corporation,
Defendant — Appellant

(U.S. Digtrict Court Northern District of California No. C 99-05183 MHP)

JERRY LEIBER, individually and dba JERRY LEIBER MUSIC, MIKE STOLLER,
individually and dba MIKE STOLLER MUSIC, and FRANK MUSIC CORP., on behalf of
themselves and all others smilarly situated,

Plaintiffs— Appellees,
V.
NAPSTER, INC., a corporation,

Defendant —Appellant.

(U.S. Digtrict Court Northern District of California No. C 00-0074 MHP)
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METALLICA, aCalifornia general partnership; E/M VENTURES, a New York joint
venture, and CREEPING DEATH MUSIC, a California general partnership,
(U.S. District Court Northern District of California No. C-00-4068 M HP)

Plaintiffs— Appellees,

NAPSTER, INC., a corporation,
Defendant —Appellant.

(U.S. Digtrict Court Northern District of California No. C 00-1369 MHP)

ANDRE YOUNG, p/k/aDr. Dre, a Californiaresdent; and AFTERMATH
ENTERTAINMENT, a Californiajoint venture,
(U.S. Digrict Court Northern Digtrict of California No. C-00-3997 MHP)

Plaintiffs— Appellees,

NAPSTER, INC., a corporation,
Defendant —Appelant.

(U.S. Digtrict Court Northern District of California No. C 00-1369 MHP)

CASANOVA RECORDS, a Virginia Limited Liability Corporation, NICOLA BATTISTA,

an individual, KUTMUSIC, and ECL3CTIC, sole proprietor ships,

(U.S. District Court Northern District of California No. C-00-2638 M HP)
Plaintiffs— Appellees,

V.
NAPSTER, INC., a corporation,

Defendant —Appelant.

(U.S. Didrict Court Northern Digtrict of California No. C 00-1369 MHP)
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CORPORATE DISCLOSURE STATEMENT

This gatement is mede pursuant to Federd Rule of Appdllate Procedure 26.1.
Petitioner/Appdlant, Napdter, Inc., has no parent corporation, subgdiaries or filiates

that have issued sharesto the public.



CIRCUIT RULE 27-3CERTIFICATE
Laurence Pulgram, counsd for Petitioner/Appdlant, hereby catifies
1. | am amember of the bar of this Court, and of Ferwick & West LLP,

counsd for Petitioner/Appdlant Napdter, Inc. (“Napgter”). | makethis Ceatificatein

support of Napgter Inc.’s Emergency Mation for Stay pending gpped and for an

expedited goped pursuant to Circuit Rule 27-3.
2. The office addresses and td gphone numbers of the atorneys for the parties
aeasfdlows

Counsd for RlantiffsYRespondents A&M Records, Inc,, et d.

RusH| Frackmen, Es.

Jeffrey Goldmen, Esg.

Mitchdl Siberberg & Knuff LLP
Trident Center

11377 West Olympic Boulevad
Los Angdes, CA 90064-1683
Tdephone (310) 312-2000
Facamile (310) 312-3785

Mait Oppenhem, Esg.

Recording Industry Assodigtion of America
1330 Connecticut Avenue, N.W., Suite 300
Waghington, D.C. 20036

Tdephone (202) 775-0101

Facamile (202) 7757253

Hank Goldsmith, Esg.

Proskauer RoeLLP

1585 Broadway

New York, New Y ork 10036-8299
Tdephone (212) 969-3000
Facamile (212) 969-2900

Counsd for RlaintiffsRespondents Jarry Leber, individudly and doing
busness as Jary Leber Music; Mike Stdller, individudly and doing
business as Mike Staller Music; and Frank Music Corp.:



Jeffrey Knowles Esq.

Coblentz, Patch, Duff & Bass LLP
222 Kearny Street, 7th Hoor

San Francisco, CA 94108-4800
Tdephone: (415) 391-4800
Facamile (415) 989-1663

Carey Ramos, ESj.

Paul Wess Rifkind Wharton & Garrison
1285 Avenue of the Americas

New York, NY 10019

Tdephone (212) 373-3000

Facamile (212) 373-2380

Counsd for RaintiffsRespondents Andre Y oung p/k/a Dr. Dre, Aftermeth
Entertainment and Metdlica; E/M Ventures and Cregping Death
Musc, et d.:

Howard King, E.

Stephen D. Rathschild, Esg.

King, Purtich, Holmes, Paterno & Beliner, LLP
1900 Avenue of the Sars, 25th Hoor
LosAngdes CA 90067-4506

Teephone (310) 282-8989

Facamile (310) 282-8903

Counsd for Plantiff/Respondent AOL/Time-Warner Record Companies
(Warner Bros Records, Inc., a corporation):

KevinT. Bane Ex.

Thomeas G. Hentoff, Esq.
Williams & Conndlly LLP

725 Twelfth Street, N.W.
Waghington, D.C. 20005-5901
Tdephone: (202) 434-5000
Facamile (202) 434-5029

Counsd for Rantiff/Respondent BMG Musc db/aThe RCA
Records Labd:



Bary |. Sotnick, Eg.
Bingham DanaLLP

835 Third Avenue

New York, NY 10022-4802
Tdephone (212) 207-1200
Facamile (212) 750-9022

Counsd for PlantiffsRespondents Casanova Records, Nicola Battidta,
Kutmusgc.com, ECL3CTIC, Mathew Montfort:

Reed R. Kathrein, Esg.

Jason T. Baker, Esq.

Milberg Weiss Bershad Hynes & LeachLLP
100 Pine Strest, Suite 2600

San Francisco, CA 94111

Tdephone (415) 288-4545

Facamile (415) 288-4534

Counsd for Defendant-Appelant, Ngpster, Inc.:

Laurence F. Pulgram, Esg.
Ferwick & West LLP

275 Bdtery Street, Suite 1500
San Francisco, CA 94111
Teephone (415) 875-2300

Seven Holtzmen, Esg.

Boies Sthiller & Hexner LLP

80 Busness Park Drive, Suite 1500
Armonk, New York 10504
Tdephone (914) 273-9800

Steven M. Cohen, ESg,

Kronish Liebh Wener & Hdlmen LLP
1114 Avenue of the Americas

New York, New York 10036
Tdephone (212) 479-6223

Joseph W. Cotchett, J., ESQ.
Cotchett, Aitre & Smon

840 Mdocolm Road, Suite 200
Burlingame, CA 94010
Tdephone (650) 697-6000



Alan E. Untereiner, ES.

Robhins, RusHl, Englert, Orsack & Unteraner LLP
1801 K Street, N.W.

Suite 411

Washington, DC 20006

Telephone: (202) 775-4505

3. Petitioner/Appdlant Napder islocaed in San Maeo County, Cdifornia,
and isan Internet company engaged in the business of providing software thet dlows
“peer-to-pear” file sharing of MP3 music files between and among it usars. Following
this Court’s decison on February 12, 2001, in A& M Records v. Napster, Inc., 239 F.3d
1004 (9™ Cir. 2001), the ditrict court, on March 5, 2001, entered modified prelininary
Injunctions setting forth certain procedures by which Plantiffs aswel as Napgter must
abide Thedigtrict court sMarch 5 orders are the subject of separate appeds, Ninth
Circuit Nos. 01-15998, 01-16003 and 01-16011, which have been consolidated.

4. On Jly 11, 2001, the district court radically modified its March 5™ orders
by imposing anew “zero tolerance’ sandard without regard to Napder’ sexising
architecture, the feasihility of implementing a perfect filtering technology, or Napster's
voluntary and extreordinary effortsin reducing the incidence of copyrighted works being
shared on the Napster system. Sincethe district court’ sMarch 5™ orderswere areedy on
gpped, the digtrict court lacked jurisdiction to further modify its prdiminery injunctions
By imposing anew “zero-tolerance’ sandard without regard to the limitations of
Napgter’s architecture and existing commerdid technologies, the didtrict court aso

grosdy exceeded the remedid limitationsimposed by this Court in its February 12

opinion, which recognized that Napster' s dutty to police extended only to the“limits of its



sysem” and that its duties were “ cabined by its current architecture” A& M Records, Inc.,
239 F.3d a 1024, 1027. Thedidtrict court dso took advartage of the fact that Ngpster
hed valuntarily dissbled itsfile sharing function for severd daysin early Jly so asto
improve its new filtering technologies, when it ordered Ngpdter to remain shut down until

it could stisfy the court-gppointed technical expert thet it had done everything “humanly
posshle’ to prevent infringing works from being shared over Ngpder’ sysem.

5. This draconian rdlief is particularly unjust in light of the fact that Ngpster's
newly implemented filtering technologies have an error rate of less than one percent.
Findly, the district court abdicated its Artide 11 responsibilities by dlegeting to the
court-gppointed technica expert the respongibility of determining, in thefird ingance,
whether Ngpgter has complied with the didrict court’s prdiminary injunctions

6. For the reasons st forth below, Ngpster hereby movesfor an emergency
day pending gpped. Unlessthe didtrict court’s modified prdiminary injunction of July
11" is stayed pending appedl, Napster, a privately owned business, will have its core
busness shut down indefinitdy and will be unable day in busnessor remain
competitive. Napdter will dso suffer irreparable injury to its busness reputation and
cugtomer gooadwill, and will lose a customer base that it has invested large amounts of
time, money and hard work in building.

7. To avoid irreparable harm to Ngpdter in this case, rdief from this Court is
requested by the end of Friday, July 13, 2001.

8. Napster' srequest for agtay pending goped was submitted to the Didrict

Court in open court. The Didrict Court summarily denied Napster’ srequest for adtay



pending apped to this Court.
9. Napgter dso requests an expedited brigfing and hearing schedule,
Appdlant proposes the following schedule
Appdlant’s opening brief due uly 27, 2001,
Respondent’ s oppostion brief due, August 12, 2001
Appdlant reply brief due on Augugt 19, 2001.
10.  Appdlant has requested thet acopy of the transcript be completed on an
expedited basis, which has dready been completed and is submitted herewith.
11.  Regpondents counsd have been natified of this mation.
12.  Thefdlowing Memorandum of Points and Authorities, and a ssparady
bound gppendix containing the rdevant portion of the record, are submitted in support of

thismation.
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INTRODUCTION

Appdlant Ngpdter, Inc. respectfully movesthis Court for an emergency say of the
didrict court’s order, issued July 11, 2001, that forbids Napster from operding itsfile
sharing sysem — the centrd, distinctive and defining fegture of the Napster service — unil
such time asthere are zer o infringing works on its sysem. Aswe explain bdow, thetrid
court’ sdecigon fliesin the face of this Court’s February 12, 2001 decigon, in which the
Court affirmed in part, reversed in part, and subgantiadly narrowed a July 26, 2000,
injunction that hed the identical effect of barring Ngpster entirdy from operating its core
savice Inaddition, the didtrict court lacked jurisdiction to enter its July 11, 2001
moadification of the March 5, 2001 preliminary injunction it had been entered on remand,
astheealier injunction is currently on gpped before this Court. What ismore, the
impossible gandard set by the didtrict court for Napdter to resume sarvice was st on the
very day that Napster presented undigputed testing datareveding that it now effectively
exdudes over 9% of Plantiffs noticed works Rlantiffs thus face minima risk of
injury from any day. By contradt, the didrict court’ s July 11 order inflicts dear and
irrgparable injury on Napdter by thregtening, in very red terms, complete destruction of
itsbusness This Court did not hesitate to enter an emergency day last summer, when
Napster — dthough providing far less protection agand infringement — sought reief from
admilar order terminating itsfile trander sygem. This Court should have no hestation

to enter the necessary emergency rdief agan.
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STATEMENT OF THE CASE
On duly 26, 2000, the digtrict court entered abroad prdiminary injunction barring

Napgter from dlowing any infringing tranders of filesby users of the Napdter sysem.
Thedidrict court dso set adeadline of midnight, July 28, 2000, by which dl such
trandersmud cease. With that deadline looming, Ngpster on July 27, 2000, sought an
emergency day in this Court, arguing thet the didtrict court’s order effectively required
Napder to shut down itsfile sharing sysem — the didinctive and defining fegture of the
Napger sysgem. On July 28, 2000, this Court granted Ngpgter' s emergency motion ad
dayed the didrict court’ s order “pending further order of thiscourt.” Order of duly 28,
2000, a 2. Inissuing that say, this Court necessarily determined thet the prospect of a
shut down threstened Ngpster with irreparabdle injury or, a the very leest, would inflict
hardships on the company that far outweighed any burden on the Rantiffs The Court
adso rdied on the fact that Napser' s goped raised “ substantid questions’ relating not
only to “the merits’ but dso to “the form of theinjunction” entered by the digtrict court.
Id.

On February 12, 2001, this Court affirmed in part and reversed in part the
preiminary injunction entered by the didrict court. A& M Records v. Napster, Inc., 239
F.3d 1004 (Sth Cir. 2001). In doing s0, this Court recognized Napgter’ sright to exist and
to supply the public with peer-to-peer file sharing cgpabilities Rgecting the didrict
court’s condusion “that Ngpdter falled to demondrate that its sysem is cgpable of
commeradly sgnificant non-infringing uses,” this Court ruled thet the preliminary

injunction was “ overbroad because it places on Napgter the entir e burden of ensuring thet



no ‘ copying, downloading, uploading, tranamitting, or didributing’ of plantiffs works
occur onthesygem.” Id. at 1021, 1027 (emphass added). That burden, this Court
explained, mugt be shared by the parties Plaintiffs are required to provide notice to
Napgter of copyrighted works, Ngpdter, in turn, has an obligetion to police its system, but
thet the“*right and ability’ to policeis cabined by the sysem’s current architecture” |Id.
a 1024.

On remand, the digtrict court entered amodified preiminary injunction on
March5, 2001 (the “March 2001 PI”)." Thedistrict court stated itsintention thet the
burden of preverting infringing uses by Napster usars be “ shared between the parties”
and limited Ngpster’ s duties to ** palicing the sysem within the limits of the system,””
quating this Court. EMR0147. Conggent with the March 2001 P, Ngpster sought to
exdude noticed works by imposing text-based filters or “screens’ that blocked files
named with the artist and title of Plaintiffs noticed works, thereby preventing such files
from being downloaded. This gpproach complied with this Court’ s direction thet Napster
cando “*atext search of thefile names” (239 F.3d 1012 (quoting didtrict court)), and
that Ngpster’ s architecture was limited in thet it “does not ‘reed’ the content of indexed

files other than to check thet they arein the proper MP3 format.” Id. at 1024.

' The Court ordered entry of modified preliminary injunctionsin five actions. A& M Records, Inc. v.
Napster, Inc.; Leiber v. Napster, Inc.; Metallicav. Napster, Inc; Young v. Napster, Inc.; and Casanova
Records v. Napster, Inc. The modified preiminary injunctions entered by this Court on March 5 are
identical except that the modified preliminary injunctionin Leiber v. Napster, Inc., filed by compostion
copyright holders, provides in addition that “[f]or compositions for which there might be a number of
compositions of the same name, the burden will rest with plaintiffs to identify those compositions to

which they own or control copyright.” EMRO0153.



Theredfter, Nagpdter launched a codly effort to comply fully with the March 2001
A. Virtudly al files corregponding to the precise notices provided by Plantiffs were
blocked. Asareault, thetotd number of filesavaladle for sharing by Napdter users
dropped a staggering 92% by early June 2001. EMR0520.

Napgter’s compliance efforts proved problematic, however, in two limited
respects (1) Ngpster usars purposdaly devised variants of file names that proved nearly
impossible in many indancesto detect; and (2) Napster’ s efforts to block particular
words that users might choose as surrogates for song titles resullted in subgtantid
overblocking of songsthat had not been naticed by Plantiffs See 239 F.3d at 1019
(nating that Alaintiffs“did not seek to enjoin [authorized] or any other non-infringing
uses of the Ngpder system’”).

Theinability of Ngpster’ s exising architecture to exdude al | infringing works
dearly frudrated the digtrict court, which had made no secret of its digtage for this
Court’s February 12 decison. At ahearing hdd on April 10, 2001, for example, the
didrict court invoked the same reasoning this Court had previoudy disgpproved, aing:

“I dill think | wasright.” The Court cdled Napster’ s effortsa“disgrace’ becauseit was
unable to exdude file name variants — even though Nepster had blocked dl accuratetitles
supplied by Pantiffs. EMR0264; EMR0271; EMR0281.

At the same hearing, the didrict court gppointed Dr. A. J. Nichols“to srve asa
technica expert to asag the court in connection with the dispute” EMR0148-EMR0149.
In response to the didtrict court’ s intense pressure to exdude infringing works more

thoroughly then its text- based architecture would alow, Napster stated thet it hed



considered whether it had no choice but to consider afundamentd changetoits
architecture by seeking to implement abrand-new emerging acoudic waveform
recognition and fingerprinting technology known as*audio fingerprinting.” EMR40358.
Even though Dr. Nichals correctly noted thet such technology “may, in fact, not exactly
correspond with the [March 2001 PI]” (EMR0357), the didtrict court directed him to
invesigate “what dse was out there that could possibly be integrated into or used thet
would achieve the objectives of the order.” Id.

On May 3, 2001, the didrict court ordered Ngpster to jettison its text-based
filtering sysem dtogether and employ the emerging acoudic waveform recognition and
fingerprinting technology, which had never been tried before (et doneimplemented
successfully) on such alarge scde. Subsequently, a ahearing on June 6, 2001, the
didrict court ordered Ngpdter to complete deployment of this system, which it hed
dubbed “filelD,” by June 27, 2001. Thedidrict court rebuffed Ngpster’sdam that the
court lacked legd authority to compe Napgter to replace one architecture with ancther.

After aHerculean company-wide effort, Ngpster met thisdeedline. On June 27,
the Ngpder system was converted to the new architecture and Napgter required dl usars
to utilize the new fild D software in order to engegein file-sharing. EMR0894.

Although the architecture performed as designed, its launch revedled aflaw rdaed to the
database of noticed works, caused by humean error, which gave rise to a concern that
noticed works were being trandferred. On duly 1, 2001, shortly after discovering this

flaw, Ngpster decided to suspend the trandfer of dl files until it diagnosed and fixed the



database problem. Additiond problems were identified and corrected on July 5, 2001.
EMRO0897-EMR0898.

Even though Napster solved each identified problem rdatively quickly, it
nonetheless decided to continue to temporarily suspend filetrandfers. Ngpster mede this
decison principally because it wanted to further test and debug the new system.
Dedaraion of Hank Barry (“Barry Ded.”), 1 3. In addition, Ngpster wanted to
demondrateto thetrid court thet it was acting cautioudy and respongbly to guard
agang any possible leskage of copyrighted works EMR0895. Despite sugpending file
tranders Ngpster nonethdess hed the aaility in the interim to employ avariety of tedsto
determine whether noticed works would have been avallable for trandfer hed trandfers
been dlowed” One st of six tests (e.g., for naticed works on the Billboard Top 100)
showed a 100% success rate from July 2 to July 9. EMR0896. Ancther set of two tedts,
in which Ngpser sampled logs of file trandfer attempts made by users, showed thet, snce
July 5, lessthan 1% of the works thet would have been available for trandfer (hed
downloads been dlowed), were noticed works. EMR0897. In his July 6 report to the
court, Dr. Nichols sated thet the primary cause of even thislimited gppearance of noticed

works related to ether erroneous data about the artigs and titles of worksthat Plantiffs

2 Quch teting was still possible because thousands of individuals (dthough only asméll
percentage of Napdter' stotd previous users) continued to utilize the Napster sysem for
purposes other then file-trander. When they did so, their individud files were uploaded
to the Ngpdter index and run through the filel D technology, generating subdantid test
data. EMR0895.



put in their notices to Napster or erroneous metadata that Napster received from third
paties EMR0899. Sgnificantly, he did not in any way meesure the si ze of thisproblem
or seek to put it in context given the tremendoudy postive datathet Napgter’ steding
reveded.

On duly 11, 2001, at aprevioudy scheduled satus conference, Ngpster offered its
evidence that the new filel D architecture was now more then 99% effective. Rlaintiffs
did not chdlenge thisevidence. Indeed, Plantiffs own evidence corroborated Napster's
testing results” Napster dso stated thet it believed that its system was fully compliant
with the didrict court's March 2001 PI and with this Court’ s February 12 decision, and
thus was prepared to remove the barriers to file- sharing by usersthat Ngpster had put in

place voluntarily on July 1. Without issuing awritten opinion, the digrict court ordered:

3 “Metadata’ is Smply identifying informetion — song title, artist name, abum title— that
describes the contents of an MP3 file. EMR0892.

* From June 27, 2001, the date of the implementation of thefildlD system, until the
July 11 hearing, Plantiffs had two wesksto test Ngpdter' s system and to determine for
themsdves whether noticed workswere available. It is dear from the dedarations thet
Pantiffs submitted on July 10 that the Plaintiffs devoted substantiad manpower and
resources to their detection efforts. The only actud evidence proffered by the Raintiffs
however, demondrates the fundamentd efficacy of fildD sysem. Intotd, the Plantiffs
dam thet they were dble to locate goproximatdy 350 naticed works on the sysem since
filelD was launched. This number represants Sgnificantly less than one-tenth of one
percent (0.04 %) of the 950,000 works for which they have given Ngpster notices
Furthermore, goproximatdy two-thirds of the 350 naticed works identified by Plantiffs
were found during athree hour period on July 5 when blocking hed been accidentaly
dissbled — an abarant problem that was promptly identified and corrected and did not
result in the actud trandfer of any works because file trandfers were suspended during
thet time. Thebulk of the remaining works were detected during the time that Ngpster
hed not yet corrected itsinitid detabase problem. Dedardtion of Richard Joseph Carey
(“Carey Decl.”), 11 18.



(i) that Ngpster must disable file-sharing until it hes achieved “ zero tolerance’ of noticed
works on the sysem, EMR0976; and (ii) thet, before it would permit Napgter to dlow its
usrsto resumefile-sharing on its sarvice, the court would rely sol ely on the judgment of
its court-gppointed expert, Dr. Nichals, to certify that Napster had done everything thet
the expert thought necessary to block naticed copyrighted worksin amanner consstent
with the March 2001 PI (collectively, the“ July 11 Order”) EMR0978. The didtrict court
denied Napgter’ srequest to Say itsdecison. This gpped followed.

ARGUMENT

To obtain aday of aprdiminary injunction order, the moving party must show:
(1) acombination of probable success on the merits of its goped and the possibility of
irreparable injury should the say be denied; or (2) thet the order raises seriouslegd or
factud quegtions and the balance of hardshipstips sharply in favor of the moving party.
See, e.g., Lopez v. Heckler, 713 F.2d 1432, 1435-36 (9" Cir. 1983) (a0 noting thet the
public interest may be afactor to be strongly consdered), stay granted, 463 U.S. 1328
(1983). Napdter sidfiesthese requirements.

To begin with, thereis ahigh likdlihood thet Napster will succeed on the meits of
the important but narrow legd issuesraisad in this particular gpped, or at leest hasraised
subdantial questions of law. Frg, because the March 2001 P is currently on goped
before this Court, the didtrict court lacked jurisdiction to modify its March 2001 P by
ordering Ngpder effectively to day shut down indefinitdy. Second, the digtrict court’s
decigon that Napgter must be 100% perfect in blocking noticed copyright works from its

file-sharing sygem isflatly inconagtent with this Court’s February 2001 decison thet



reversed nearly the same ruling ayear ago, aswdl aswith the digtrict court’'s own March
2001 PI. Third, thedigrict court dearly acted without authority in delegating to

Dr. Nichalsthe authority to certify whether Ngpdter is acting in compliance with its
order.

Napster dso submitsthet thereis not just apossihility, but acertainty thet it will
beirreparably harmed by an indefinite shutdown. Infat, this Court necessaily
recognized the severe harm Napgter would suffer in the event of a shut down when it
issued its prior stay. The equities dso overwhemingly tip in Ngpster’ s favor because
Napdter’s sysem is operaing a more than 99% effectiveness and because any miniscule
leekage in noticed works can be remedied, if gopropriate, viaafuture damages

assesInant.

l. THE DISTRICT COURT LACKED JURISDICTION TO MODIFY ITS
MARCH 2001 PI

Thefiling of anatice of goped ordinarily “diveststhe didrict court of jurisdiction
over those agpects of the caseinvolved inthe goped.” Stein v. Wood, 127 F.3d 1187,
1189 (9th Cir. 1997) (quoting Marrese v. American Academy of Ortho. Surgeons, 470
U.S. 373,379 (1985)). The purpose of thisruleisto “avoid the confuson and waste of
time that might flow from puitting the same issues before two courts & the same time”
Id. ThisCourt has conastently held that once an order granting a prdiminary injunction
hes been gppeded, the digtrict court loses the power to modify the preliminary injunction
except as necessay to presarve the satus quo while the case is pending in the Court of

Appeds. See, e.g., Prudential Real Estate Affiliates, Inc. v. PPR Realty, Inc., 204 F.3d



867, (Sth Cir. 2000) (“digtrict court lacks jurisdiction to modify an injunction onceiit
has been gopeded except to maintain the gatus quo among the parties’); Flynt
Distributing Co. Inc. v. Harvey, 734 F.2d 1389, 1392 n.1 (9th Cir. 1984).°

The duly 11 Order — precisdy like the July 26, 2000 order previoudy found
overbroad by this Court — mandates atota shutdown of the Napster service until Ngpgter
can dfirmativdy prove that its sysemisnat dlowing any uploading or downloeding of
infringing maerid by itsusers. This represents a dradtic modification of the March 2001
A, not merdy an atempt to darify its sScope or to preserve the Satus quo among the
parties during the pendency of the appeds The district court fundamentaly changed the
datus quo by depriving Ngpdter of its essantid right asabusnessto dlow itsusarsto
resumefile shaing & atimethat it bdieved thefild D sysem was working effectivdy
(and in compliance with the March 2001 F).

Thereare, of course, critica differences between Ngpder’ s temporary suspenson
of sarvice between July 1 and July 11 and what Judge Patd has now ordered. Fird,
Napster now lacks the ahility to restart itsbusiness and in fact may be essentidly out of
busnessfor an indefinite, undefined period of time. Barry Ded., 5. Second, the
Sandard for resuming sarvice has now beenraised to alevd that isentirdy new — 100%

suceess. |d.

> While the language of Rule 62(c) would appear to dlow the ditrict court, in its

discretion, to modify an order granting a prdiminary injunction pending an goped of the
order, this Court has conggently interpreted the Rule 62(c) power aslimited to actions
necessary to preserve the status quo. McClatchy Newspapersv. Central Valley
Typographical Union No. 46, 686 F.2d 731, 734-735 (9th Cir. 1982); Wright, Miller &
Cooper, Federd Practice & Procedure: urisdiction 2d § 3921.2 (emphasis added).
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Asthis Court has recognized, an order that subgtantidly dters the terms and force
of aprdiminary injunction, or thet changesthe legd rdationship among the parties,
condlitutes a modification, not amere daification, of the prdiminary injunction. For
thet reason, it is separatdy gppedable. See, e.g., Hook v. Arizona Dept. of Corrections,
1997 U.S. App. LEX1S 8042, *7-8 (9th Cir. 1997); Stone v. City and County of San

Francisco, 968 F.2d 850, 859 (9th Cir. 1992).

1. NAPSTER WILL SUFFER IRREPARABLE HARM IN THE ABSENCE OF
A STAY AND THE BALANCE OF HARDSHIPS TIPS STRONGLY INITS
FAVOR

To obtain agay, Ngpster must demondrate the “ posshility” of irreparable injury
should the Say be denied. See, e.g., Lopez, 713 F.2d a 1435. Irreparable harm isnot
only posshleinthis case, but certain in the absence of aday because of the devadating
impact the shutdown order will have on exiding busness partners, potentia busness
patners, and Ngpgter usars. This Court’' s prior grant of astay necessarily was based ona
Oetermination that a shut down threstened Ngpgter with irreparable injury or would inflict
herdships on the company outweighing any burden on the Rlantiffs. At thetime of the
July 11 order, Ngpster had demondrated that, for nearly seven days, it had achieved more
then 99% successin blocking naticed works with the filelD sygem. EMR0897. With
these successful resultsin hand, Ngpster was poised to reectivate file sharing. 1d. The
didrict court’s order not only prevents Ngpster from doing so, but preventsit indefinitdy

and publidy, until certification by Dr. Nicholsthet Napgter’ s technology dlows“zero”
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noticed worksto be shared. EMR0978. Because the public now knows that Ngpster
mugt live up to an absolute — and quite probably impossble — sandard beforeit can
resume its busness, the digrict court’s order will inflict immediate, dragtic harm on
Napster.® Bary Ded., §4. Thisfact was recognized by the presswithin hours of the
Didrict Court'sruling. 1d. & Exhs A & B.

Thedidrict court’sorder cuts Ngpdter off from users seeking to engageiin file
trandersof musc. Bary Ded., 6. These usarswill moveto other Stesthat provide
audio file sharing, few of which have been subjected to the attacks and regtrictions to
which Napster has been subjected. Id. It will beinordinately difficult for Ngpdter to
regain logt usersin this environment, particularly with Napster now being hddto an
absolute gandard thet no other sarvice must fulfill, and that few people will expect to be
atanadle Id. Thishamislikdy irreparadleinitsown right. 1d.

Thelossof usarsdso will causeirreparable harm in that such losswill meke it
difficult or impossble to demondrate Ngpster’ s ongoing viahility to actud and potentid
patrersand investors. Barry Ded., 11 7. To maintain the viaaility of the launch of anew
subscription sarvice later this yeer, as Napdter has repeatedly sad it will do, Napster must
be able to operateits business now, asthis Court permitted it to do in February. 1d..
Exiging and potentia business partners have reguired, and will require, thet Nepster
demondrate that its new technology is effectivein red-time, full-scale gpplication. 1d.,

8. Thedidrict court'sorder preventsthis from occurring. Meanwhile, other on-line

® Asnoted abovein, there are critical differences between Napster’ stemporary
suspenson of sarvice between July 1 and July 11 and what Judge Patd has now ordered.



music sarvices— induding ones planned by the Raintiffsin this case— will be permitted
to pressfull geam ahead. 1d. Inthisenvironment, Ngoser will beimmediatdy and
irreparably harmed aslong asit isforced to remain shut down. |d.

Fndly, the digtrict court’s order will dso causeirreparadleinjury to Napgter's
business reputation and customer goodwill, and will cause alossto its customer base for
Napgter savicesthat it hasinvested large amounts of time, money and hard work in
building. Bary Ded., 9. Smilarly, Napster will be forced to consder workforce
reductions, and will likdy face loss of crucid employees, within days or weeksif the
didrict court’' sorder isnot sayed. 1d.

In addition to denondrating the possihbility of irreparable injury, Ngpster can show
thet the baance of hardships aswel asthe public interest, weighsin favor of the grant of
aday. Lopez, 713 F.2d a 1435-1436. Ngpster meatsthis requirement, too. The hardship
imposed by the didirict court’ s order on Ngpdter is, as discussed above, extreme and
nearly absolute: the order effectivey and immediatdy deprives Napdter of the ability to
conduct business and crestes adoud of uncertainty asto whether it will ever be adleto
do busness agan.

By contradt, the hardship thet the grant of agay would causeto Rlantiffsis
miniscule. Plantiffs own tests, which were conducted with every incentive to find as
high an error rate as possble, reveded only 0.04% of the noticed copyrighted works over
afive-day period at the beginning of thismonth. EMR0398. In the short term, the March

2001 P providesasmple, effective mechaniam for promptly addressng the remaining

See Bary Ded., 5.
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less then 1%, the large bulk of which continue to gppear as a consequence of errorsin
deta supplied by Plantiffs or independent third parties EMR08%4. When Plaintiffs
detect such dippage, dl they need to do is supply supplementa notices pertaining to the
missed work(s) so thet Ngpster can immediady block them. 1d. Rantiffsdso retan
potentid dameages remedies for such ongaing infringement, if demondrated to be within
Napgter’s control and/or knowledge. Under these circumatances, the grant of stay would
creste minimd hardship for Rantiffs

For amilar ressons astay would overwhdmingly be in the public interest. Asthis
Court has recognized: “To enjoin Smply because acomputer network dlowsfor
infringing usewould, in our gpinion, vidlate Sony and potentidly redrict activity
urdated to infringingue” A& M Records, 239 F.3d a 1021. Thedidrict court’s order
a issue herg, like the prdiminary injunction found infirm by this Court in February, does
precisdy that: shutsoff all actud and potentid uses of the Ngpdter system in the name of
eradicating infringing use, without limitation. Because such usssadmodt catainly indude
no infringing uses, such abroad order is contrary to the public interest. Because only the
FPantiffs privateinterest in atiny number of worksthet may evade Napder’ sfilters
(largdy asareault of dataerors, oftenin Flantiffs own notices) would be served by

denid of aday, granting the requested day isdearly in the public interest.
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1. NAPSTER HASA HIGH PROBABILITY OF SUCCESSON THE MERITS
IN THISAPPEAL AND ISRAISING SUBSTANTIAL AND IMPORTANT
QUESTIONS

A. TheDigrict Court’sJuly 11 Order Directly Violates ThisCourt’s
February 12 Decison

The didrict court’s order that Ngpster’ s technology may not operate until it is
100% effective in exduding noticed works directly defiesthis Court’ s February 12
decson. This Court hed that the reech of any prdiminary injunction againg Napdter “is
cabined by the system’ s current architecture” 239 F.3d a 1024. Likewise, the Court
found that the “boundaries of the premises that Napder ‘ controls and patrols are limited”
(id. & 1023), that Ngpster “ bears the burden of palicing the system within the limits of
the sysem,” and that, in the context where “files are usar-named,” policing “isnot an
exact science” 1d.” These holding presumed and expresdy tolerated an architecture
providing aless than pearfect aaility to block infringingworks See id. at 1024.

Contrary to this Court’ sruling, the digtrict court has now imposed a“zero
tolerance’ gandard on Napdter. The court did so even though Napder literdly was
inches from an outstanding achievement — successfully deploying the world' sfird, large-
scde acoudic fingerprinting technology.  Even though Ngpster walked into court on

July 11 with evidence of an Ivory Soap leve of purity (99.4%), and even though
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Raintiffs own data confirmed thet level of blocking, the district court found that was not
good enough. Such adecison smply fliesin the face of this Court’s February 12
decison. Inreeching the judgment that Napster must be held to a andard of “zero
tolerance’ — which Plantiffs lead counsd hes dreedy loudly trumpeted in the media® —
the didtrict court gppeared to rely on nothing more than Dr. Nichols assessment in his
July 6 report to thetrid court thet there was one remaning prolblem with filelD, namdy,
the incondstency that has sometimes existed between the metadata contained in

Paintiffs notices’ and the metadata Napster had acqired from third parties and
referenced to its catdogue of known fingerprints. EMR0909-EMR0914. While Napster
does not digoute the exigtence of this problem, the fundamentd error in the didrict

court' s extremdy limited explanation for her decison isthat neither the judge nor the

’ Condtent with these notions, the district court’s own March 2001 P! requires that
Napder “policethe sysem within the limits of the system,” (EMR0147) (emphass
added), and contemplate file name blocking as the avallable meaens of palicng. See
EMR0148 (Ngoster mugt prevent “ spedific infringing files’ from being induded in index
“thereby preventing access to the files corresponding to such names through the Napster
sysem”); id. (Napster mugt “search the names of files. . . (prior to the names of files
being induded in the Ngpgter index)” to prevent downloading of noticed works).

8 Saverd hoursafter the July 11 Order, the Associated Press quoted Russell Frackman,
the lead outside counsd for the recording indudtry in these lawvsuits as saying: “Judge
Patel made it clear thet there should be zero tolerance and that the god should be no
infringement.” Bary Ded. 113, Exh. A.

® It isundiputed that some of Plantiffs notices lack an artist or song title or both; others
misdentify the work; invert the song name and atig; or are ambiguousin varous ways
EMR0899-EMR0900. Dr. Nichols opined that “Napster’ s dhility to block noticed works
would be sgnificantly enhenced if [Flantiffs] notices could beimproved. Adding
fingerprints [to Plantiffs notices) would be of greet vdue” EMR0905-EMR0908.
Fantiffs have dedined to cooperate in any way to hdp solve this problem. EMR0899.
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expert made any efort to quantify the size of this problem. Ingteed, the mere existence of
asngle problem was sufficient, in the trid judge smind, to order an indefinite shutdown.
That skimpy reasoning does not withgtand scrutiny. New York Times Co., Inc. v. Tasini,
69 U.SL.W. 4567 (U.S. June 25, 2001) (in holding that mgor newspapers, megazines,
and dectronic databases violated the copyrights of fredance writers, no requirement on
remand that lower courts order the defendants immediately to purge 100% of the

infringing works).

Apart from issues surrounding the new 100% success requirement, the didtrict
court went well beyond the purview of this Court' s February 12 decison (and itsown
March 2001 PI) when it ordered Ngpgter, under pain of contempt, to changeits
architecture entirdly by jettisoning text- based filtering and adopting filelD. Itis
undisputed that no one known to the parties or Dr. Nichols has ever successtully
implemented fild D in awide-scdefile shaing environment. See EMR0475-EMR0O476
(Dr. Nichols destribes technology is“initsinfancy”). Under the Ninth Circuit' sdecison
(aswdl asunder Sony Corp. v. Universal Studios, 464 U.S. 417 (1984)), which refusesto
countenance the prohibition of products capable of lawvful aswel as unlavful uses, until
atechnicd means of diginguishing the two are developed), Ngpster cannot be lidble for
faling to employ, with 100% accuracy, atechnology thet no one hasyet deployed in this
fashion, and that is dearly outsde the architecture of the Napdter system.

Werethe law otherwise, Ngpdter (and dl other companies operdting in afads-
changing technologicd environment) could find themsdlves under the threet of legdl

sanction for falling to research, develop, and integrate as quickly as possble the next
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technology over the horizon, no metter what the cog, the vagaries of research and
devdopment, and the ultimeate effectiveness of the technology.’® Compliance with court
orders would become partidly afunction of the qudity of the technology thet is
developed (often, as here, by third parties) and partidly afunction of how quickly such
technology evolves. Neither component isunder thetotd control of acompany such as
Napder.

For these reasons, it cannot be the case thet the overhaul of Ngpgter’ ssystem
architecture to deploy filelD could have been required in order for Ngpster to befound in
compliance with preexiding orders. Thisisdl the more true when the imperfectionisby
no meansintentiond recadtrance, and when the new technology is even initsimperfect
condition, operaing & an error rate far superior to the origind architecture Ngpster was
entitled to retain. AsNapgter’s obligations were “ cabined by the system’ s current
architecture” (A&M Recordsv. Napster, Inc., 239 F.3d a 1024) the didrict court clearly
erred in commeanding Ngpder to implement filelD by adate cartain, and in shutting the
company down when that system was operating & less then parfection inthetime

dlowed.

19" 1 stuations where anumber of different technologies are potertialy available, courts
would dso find themsdvesin the pogition of deciding which new technology might work
best. In such cases, courts would effectively perform the very unusud function of
overseaing complicated business and engineering processes that, by al accounts, are
nearly dways subject to fits darts sops, ddays, recdculaions and an uncertain chance
of success
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B. TheDidrict Court Erred When it Deegated to the Court-Appointed
Expert the Authority to Deter mine When Napster Has Achieved
Compliance

Dr. Nichdswas origindly gppointed as atechnica expert, with the consent of the
paties, to asss the didrict court in resolving technica issues regarding Napster’ s ability
to comply with the court’s modified prdiminary injunction. As discussed above, a the
July 11 hearing, the didtrict court brushed asde Ngpder' s evidence that itstesting
revedled a better than 99% successrate with itsnew filelD sysem, indgting thet Napster
must do even more. When Napster sought guidance on what it must do before
recommencing operaions, other than achieve an impossble sandard of “zero tolerance”
the court amply sated that Napster would haveto “satisfy” Dr. Nichols. Asthe didrict

court Sated:
[T]hissysemisnot to go back up in such amanner asto permit copying

and downloading other then to test that for the purposes of determining the
error rate until you've satified Dr. Nichols And then, he can natify me

EMRQ976.
Napster immediatdy objected that “we ill don't know from the court what the

dandard is other than satifying Dr. Nichols. And | would suggest to the Court thet we
arenow in aworld in which we are essantidly operdting in arecaivership.” EMRO0977.

Thedidtrict court responded:
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Dr. Nicholsknowswhat is expected. | expect you to get down to zero, as
dosethereto asposshle... ashumanly possble He hasdready indicated
some things that can be done, and gpparently thet you recognize can be
doneto get dosr. And that iswhat is going to have to be accomplished.
And work with him. And he will tdl me when he thinks you' ve gat to thet

point.
EMR0978-EMR0979.
When Ngpster continued to object that this was no sandard at dl, the didtrict court

responded merdly by offering Napger some undefined right to come back to the court so
that thetrid judge could “takeit up.” EMR0976.

The outright ddlegetion to the court-gppointed technicd expert on the ariticd issue
of when Napgter has achieved compliance with the modified preiminary injunction and
may resume operaions dearly violates Ngpder' sArtidelll rights. In United Statesv.
Microsoft, 147 F.3d 935 (D.C. Cir. 1998), thetrid judge made asmilar error, referring
the government’ s request for a permanent injunction to a gpecid medter, under the court’s
goparent authority under Fed.R.Civ.P. 53(b). In reverang, the Court of Apped explained
that while agoecd mede’ sfindings are dways advisory, it was goparent that the didrict
court was reedy to grant substantid deference to the findings of its pecid medter,
thereby depriving the parties of their right to determination of theissues by an Artidelll
judge. The Court of Appedlsrgected the government’ s argument thet the ditrict court's
implidt resarvation of de novo review of the goecid magter’ sreport saved the reference,
See also LaBuy v. Howes Leather Co., 352 U.S. 249 (1957) (digtrict judge sreference to
specid magter to avoid burdensome litigation “amounted to little less than an abdication
of thejudidd function depriving the parties of atrid before the court on the basic issues

involved inthelitigation”), reh’ g denied, 352 U.S. 249 (1957); In Re Bituminous Coal
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Operators Ass'n., 949 F.2d 1165 (D.C. Cir. 1991) (adidrict judge has no discretion to
impose on parties againg their will a“surrogate judge’), petition granted, 1991 U.S. App.
LEXIS 28963 (D.C. Cir. 1991).

Here, the didrict court’s ddlegation of itsjudicid authority to its technicd expert
to determine, in thefirg ingance, when Ngpster has“done enough” to achieve
compliance with the court’s modified preliminary injunction is plainly outside the
permissble confines of Fed.R.Civ.P. 53(b). Indeed, Dr. Nicholswas never intended to
act asagpedid magter and he operates under none of the redtrictions and requirements set
forthin Rule 53(b). Nor isDr. Nichols now serving as atedifying expert under
Fed.R.Evid. 706. Rether, asthe parties understood and agreed, Dr. Nicholswassmply to
“as3gq” the Court in heping it to resolve issues concarning Ngpdter’ s compliance with
the court’ sinjunction. Now, however, the didrict court has delegeted to Dr. Nicholsthe
essantid authority to determine when Ngpster has achieved compliance with the Court's
modified prdiminary injunction and thus resume full operations. The didrict court’s
extraordinary order must be reversed.

To make mattersworse, Dr. Nichols has repeatedly rebuffed Ngpder' s requests
over the past severd weeksto provide Ngpster with objective benchmarks for success.
See Caey Ded., Exh. D. Until the didrict court yesterday announced its “zero tolerance’
palicy, Napster dso had no dear direction from the didtrict court regarding thefilelD
project other than adirective “that something nesdsto be done” EMRO0988. But gpart
from the 100% success criteriathat Napder firg learned about yesterday, Ngpder ill has

no ideaof what it is required to do in the ongoing processwith Dr. Nichols Indeed, no
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far reading the transript of the July 11 proceedings could possibly discern what Napster
isexactly required to do. For thet reason, the court’ s sandard isimpermissibly vague,

see Hughey v. IMS Devel opment Corp., 78 F.3d 1523, 1531 (11th Cir. 1996), reh’ g en
banc denied, 89 F.3d 857 (11th Cir. 1996) and violates Fed.R.Civ.P. 65(d), see Epstein
Family Partnership v. Kmart Corp., 13 F.3d 762, 771 (3rd Cir. 1994) (*broad, non
spedific language that merdy enjoins a party to obey the law or comply withan

agreamant . . . does nat give the restrained party fair notice of what conduct will risk
contempt.”). Smply put, arestrained party cannot properly be required to speculate

about what it must do to avoid contempt. I the order is not dear and gpedific enough to
provide plain direction, thenitisinvaid. See Clark v. Coye, 60 F.3d 600, 604 (9th Cir.

1995); Union Pacific RR. v. Mower, 219 F.3d 1069, 1077 (9th Cir. 2000).

CONCLUSON
For the foregoing reasons, Ngpster respectfully submitsthet (i) the Court should
enter adtay pending goped of that portion of the didrict court’'s July 11 Order inwhich
the court directed Napster to remain shut down; and (i) the Court should enter an order
directing the didtrict court, in the interim, to provide the parties with a specific and
detailed description of what both sides are obligated to do as part of the ongoing technicdl

expert process, provided that the didrict court firg give the parties an opportunity to
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submit proposed orders on this subject; and (iii) the Court should enter an order sdtting an

expedited schedule for briefing and ord argument.

Daed: July __, 2001 FENWICK & WEST LLP

By:

Laurence F. Pulgram

Attorneysfor Petitioner/Appdlant
NAPSTER, INC.
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