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JULY 11, 2001 11: 30 O CLCCK A M

PROCEEDI NGS

THE COURT: HE' S ONLY SITTING UP HERE TO TAKE NOTES.
"M NOT GO NG TO PUT H M UNDER OATH AND SO FORTH.

BUT | DIDN' T KNOW THAT IT WAS -- | DIDN T REALLY
THINK I T WAS GO NG TO BE PARTI CULARLY USEFUL AT THI' S JUNCTURE
TO MEET |IN THERE AND HAVE ONE OF THESE BACK AND FORTH AND SO ON
AND SO FORTH.

I THI NK AS HE HAD | NDI CATED AND | | NDI CATED TO YOQU
EARLI ER, HE HAS MET ON NUMEROUS OCCASI ONS W TH PEOPLE FROM
NAPSTER AND GOT A SENSE OF WHERE THI NGS ARE GO NG AND WHAT SOME
OF THE PROBLEMS ARE AND SO FORTH, AND HAS | NCLUDED THAT, YOU
KNOW I N H S REPCRT.

THERE WAS | NFORMATI ON OR | NQUI RI ES HE HAD OF
PLAI NTI FFS THAT HE WANTED TO GET SOVE SENSE OF WHERE, WHAT
PROBLEMS THEY SAW OR WHAT WAS NOT ADDRESSED THAT THEY THOUGHT
NEEDED TO BE ADDRESSED, ET CETERA.

AND IN DISCUSSING IT WTH HM I T SEEMS TO ME THAT
THERE' S SOVE OF THAT BACK AND -- | DON' T KNOW WHAT THAT' S ALL
ABQUT.

MR, COHEN: | T'S LI GHTENI NG, YOUR HONCR, LI GHTENI NG
STRI KI NG

THE COURT: NO, | DON T THINK I T°S LI GHTENI NG

STRI KI NG
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MR COHEN: MAYBE I T'S JUST A LOOSE BULB.

THE COURT: I TS A MESSAGE FROM GRAY DAVI S MAYBE, OR

SOVEBODY.

BUT THERE A LOT OF THEM THOUGH, THAT'S WHAT
STRANGE.

LAW CLERK: THERE' S A LI GHTI NG PROBLEM I N THE
HALLWAY.

THE COURT: OH, IS THAT IT? OH TH S IS BROUGHT TO
YOU BY GSA. OKAY.

BUT THAT I'T WOULD BE USEFUL FOR HHM AND | HAVE
AUTHORI ZED H' M TO GO BACK AND FORTH BETWEEN YOU, YOU KNOW SO
THAT HE DOESN T HAVE LAWERS ON BOTH SI DES ARGUI NG I N BOTH OF
H' 'S EARS AT THE SAME TI ME, TO GET A SENSE OF WHERE YOU
PERCEI VE -- THE PLAI NTI FFS PERCEI VE PROBLEMS THAT HAVE NOT BEEN
ADDRESSED OR ADEQUATELY ADDRESSED OR WHATEVER, AND THEN TO TAKE
THOSE UP W TH DEFENDANTS AND TO GET SOVE SENSE OF HOW THI NGS
ARE GO NG W TH DEFENDANTS AND VI CE VERSA.

AND | KNOW THAT | F WE SAT | N THAT ROOM THAT' S WHAT |
WOULD HEAR | S THAT BACK AND FORTH. AND, ACTUALLY, IT'S THE
WORK THAT HAS TO BE DONE TO ACCOWVPLI SH THE PURPOSES OF ALL OF
THI'S THAT 1S WHAT | S | MPORTANT. AND THAT' S THE TECHNI CAL WORK
AND NOT MY HEARI NG A LOT OF ARGUMENT.

HOWEVER, | MEAN, THINS DO HAVE TO MOVE. SO | SAID
SOVETHI NG ABOUT THE PURPOSE OF TODAY AND BEI NG MAKE OR BREAK.

AND TO SOME EXTENT | THINK THAT IS STILL APPROPRI ATE. AS |
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UNDERSTAND I'T NOW THE NAPSTER SYSTEM I S DOWN | NSOFAR AS THE
CAPACI TY FOR DOWNLOADI NG, SO FORTH.

AND | THI NK WE' RE AT A PO NT WHERE | T HAS TO STAY
THAT WAY UNTIL YOU SATI SFY DR. NI CHOLS AND ME THAT WHEN THE
SYSTEM GCES BACK UP IT WLL BE ABLE TO BLOCK OUT OR SCREEN OUT
COPYRI GHTED WORKS THAT HAVE BEEN NOTI CED.

I N OTHER WORDS, NOTI CED WORKS, |'LL REFER TO THEM
AND DO | T W TH SUFFI Cl ENT DEGREE OF RELI ABI LI TY AND SUFFI Cl ENT
PERCENTAGE. ESSENTI ALLY, | T SHOULDN T BE AN ATTEMPT TO
ACH EVE; | T SHOULD ACHI EVE ALL. ADM TTEDLY, THERE MAY BE SQOVE
GLI TCHES HERE OR THERE. WE WLL HAVE TO TAKE A LOOK AT THOSE.

AND | UNDERSTAND ALSO THAT DATA FROM THE ALBUMS OR
FROM ALBUMS | S GO NG TO BE PUT ON THERE, AS WELL. AND UNTI L
THAT 1S DONE AND UNTIL THE SYSTEM I S AT A PO NT WHERE | T HAS
BEEN TESTED AND I T CAN KEEP OUT COPYRI GHTED -- OR EXCUSE ME - -
NOTI CED WORKS, THEN IT DOESN T GO BACK UP.

IN OTHER WORDS, YOU RE GO NG TO HAVE TO GET
AUTHORI ZATI ON FROM THE COURT I N ORDER FOR IT TO PERFORM TO GO
BACK UP ESSENTI ALLY AND PERFORM THOSE FUNCTI ONS OF DOWNLOADI NG
MUSI C AND COPYI NG MUSI C; |'S THAT CLEAR?

MR. COHEN: YOUR HONOR, |F WE M GHT BE HEARD ON
THAT.

THE COURT: YES.

VR. COHEN: "M STEVE COHEN FOR NAPSTER.

THE COURT: YES.
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MR COHEN: AND | GUESS | HAVE A COUPLE OF REMARKS
ADDRESSED DI RECTLY TO WHAT THE COURT IS SAYING. AND |I'M
SOVEWHAT SURPRI SED BY WHAT THE COURT | S SAYI NG

THE COURT: WHY? | THI NK THAT I'T WAS PERFECTLY
CLEAR FROM THE LAST TI ME YOU WERE HERE THAT | WAS GO NG TO SHUT
IT DOMN I F, I N FACT, YOU HAD NOT DONE WHAT YOU WERE SUPPOSED TO
DO, YOU VE NOW TURNED I T OFF BECAUSE, YOU KNOW IT IS DOMN.
AND | T SHALL NOT GO BACK UP UNTIL WE' VE ACCOWPLI SHED WHAT NEEDS
TO BE ACCOWPL| SHED.

MR COHEN:  WELL, YOUR HONOR, | MEAN PART OF THE
QUESTION, I THINK, IS: WHAT IS THE GOAL LINE? AND JUST SO
THAT THE HI STORY OF THE PAST - -

THE COURT: THAT I T SCREENS OUT OR BLOCKS NOTI CED
WORKS.

MR. COHEN: YOUR HONOR, ON THE 27TH THE SYSTEM WAS
LAUNCHED, WHI CH WAS MY UNDERSTANDI NG ONE OF THE COURT' S PRI MARY
GOALS, |IF NOT' THE PRI MARY GOAL, WAS THAT WE GET THE SYSTEM UP.
AND ALSO THAT WE NOT ENGAGE | N ANY | NFRI NGEMENT I N VI CLATI ON OF
THE COURT' S ORDER. THAT NO NOTI CED WORKS BEYOND THE SYSTEM
UNDER THE ClI RCUMSTANCES I N WHI CH WVE HAD KNOWLEDGE, AND THAT THE
SCREENI NG OPERATE EFFECTI VELY.

AND AS A RESULT WE AGREED TO | MPLEMENT THE AUDI O
FI NGERPRI NTI NG TECHNOLOGY. WE DEVELOPED I T I N A CRASH PROGRAM
THAT | THI NK IS UNPRECEDENTED. @ AND WE SUCCEEDED.

NOW OUT OF AN ABUNDANCE COF CAUTI ON WHEN WE BEGAN TO
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GET I NI TI AL DATA THAT SUGGESTED THAT THERE M GHT BE A PROBLEM
AND A PROBLEM OF SCOPE | N NATURE VWE WERE NOT SURE OF, VE
DECI DED TO DO WHAT WE THOUGHT WAS THE RESPONSI BLE THI NG

AND, YOUR HONOR, |'M RELATIVELY NEW TO THI S CASE,
BUT THE ONE THING | PI CKED UP FROM READI NG THE TRANSCRI PTS AND
" VE PI CKED UP FROM THE LAST CONFERENCE WAS THAT THI S COURT
EXPECTS THI S DEFENDANT TO BEHAVE RESPONSI BLY.

AND SO THE DECI SI ON WAS MADE TO DO WHAT WE PERCEI VED
TO BE THE RESPONSI BLE THI NG WHI CH WAS TO VOLUNTARI LY SHUT OFF
TRANSFERS UNTI L WE WERE CERTAIN TO A DEGREE THAT THE ENG NEERS
WERE COVFORTABLE W TH THAT WHEN WE TURNED BACK ON THAT THOSE
PROBLEMS WOULD HAVE BEEN TAKEN CARE OF.

AND, | N FACT, WE MADE TREMENDOQUS STRIDES. WE SOLVED
THE MAIN PROBLEM  ON JULY 5TH THERE WAS SOVE ADDI TI ONAL
TI NKERI NG AND ANOTHER PROBLEM A PROBLEM OF HUMAN ERROR
OCCURRED, WHI CH WE SOLVED THREE HOURS LATER. THERE WAS A
THREE- HOUR W NDOW WHERE WE HAD, AS WE DI SCUSS | N OUR REPORT TO
THE COURT, THE BLOCKI NG WAS OFF.

AND OTHER THAN THAT, ESPECI ALLY IN THE LAST FOUR
DAYS OR SO, SINCE JULY 6, ALL OF OUR TESTI NG | NDI CATES THAT V\E
ARE -- WE ARE APPROACHI NG A SYSTEM THAT HAS A ZERO RATE OF
ERROR.

AND, YOUR HONOR, IN ALL CANDOR ACCORDI NG TO WHAT THE
ENG NEERS TELL ME YOU LL NEVER GET TO A ZERO BECAUSE THAT WOULD

ASSUME HUMAN PERFECTI ON, AND HUMANS AREN T PERFECT.
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BUT THE | MPORTANT THING IS, YOUR HONOR, THAT THE
ARCHI TECTURE OF THI'S SYSTEM IS WORKING. | T IS DO NG WHAT 1S
DESI GNED TO DO. AND | THINK EVEN -- OR ESPECI ALLY DR NI CHOLS
REPORT SUGGESTS THAT THE PROBLEMS THAT REMAI N ARE NOT W TH THE
ARCHI TECTURE OF THE SYSTEM  AND ADM TTEDLY I T HAS NOT BEEN
FULLY UP AND RUNNI NG, AND THAT NEEDS TO OCCUR TO G VE IT THE
FULL TEST.

I T"S LI KE RELEASI NG A NEW DRUG WHEN THE FDA SAYS
YOU' VE DONE ENOUGH SAMPLI NG.

SO W NEED, FIRST OF ALL, TO BE UP TO DO THAT
ADDI TI ONAL TESTI NG. BUT WHAT WE' VE DONE THUS FAR DEMONSTRATES
THAT THE SYSTEM IS WORKING AS I T IS DESI GNED TO WORK.

ADM TTEDLY, THERE |S THAT AREA OF PROBLEM THAT DR
NI CHOLS DI SCUSSED HAVI NG TO DO REALLY W TH THE QUALITY OF THE
PLAI NTI FFS' NOTI CES AND THE NATURE OF THE METADATA. AND THAT
'S SOVETHI NG THAT EXI STS THAT VWE' RE WORKI NG ON.

BUT, YOUR HONOR, THAT IS A VERY, VERY, VERY SMALL
PORTI ON. OR ALTHOUGH WE' RE FOCUSSED ON I'T -- AND I THINK IT'S
RIGHT TO FOCUS ON I T -- THAT IS, YOU KNOW ACCORDI NG TO THE
STATI STICS OF THE LAST FEW DAYS, CAUSI NG LESS THAN ONE PERCENT
ERROR RATE.

AND YOU KNOW | N ALL CANDOR, YOUR HONOR, VE DON T
KNOW WHAT | S GOOD ENOUGH. | MEAN, WHEN |'VE BEEN ASKED THAT - -
AND | DON' T KNOW YOU KNOW | T STRIKES ME THAT, YOU KNOW IF

WE' RE TALKI NG ABOUT THE RANGE OF 99.4 PERCENT PURE, IF IT S
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GOOD ENOUGH FOR | VORY SOAP, | WOULD SUGGEST THAT THAT'S THE
KIND OF -- OF LEVEL OF ERROR- FREE SYSTEM THAT THE COURT WOULD
BE LOOKI NG FOR.

NOW YOU KNOW | F | CAN PO NT OUT ONE OR TWO OTHER
THINGS TO YOUR HONOR, WVE VOLUNTARI LY VWENT DOWN. AND I T STRI KES
ME THAT WHAT THE COURT IS DONG IS, FIRST OF ALL, MODI FYI NG THE
ORDER THAT' S I N PLACE, BECAUSE VE THI NK WE ARE | N COVPLI ANCE
AND WLL REMAIN I N COVPLI ANCE | F VVE GO UP.

AND W TH ALL DUE RESPECT, | TH NK THERE'S A QUESTI ON
ABOUT THE AUTHORITY OF THI S COURT TO MODI FY THE ORDER I N THAT
VWAY.

BUT EVEN PUTTI NG THAT ASIDE, | T STRIKES ME AGAI N
W TH ALL DUE RESPECT THAT G VEN WHERE WE ARE, G VEN WHAT WE' VE
ACCOWVPLI SHED THAT WE HAVE THE RI GHT AND WE SHOULD HAVE THE
ABI LI TY TO DECI DE WHETHER OR NOT TO TURN THI S SYSTEM BACK ON.

NOW | F VWE' RE WVRONG, YOUR HONOR, WE' VE ALREADY
DEMONSTRATED THAT UNDER THOSE CI RCUMSTANCES WE W LL ACT
RESPONSI BLY. | F WE' RE WRONG, CERTAI NLY THE PLAI NTI FFS ARE I N A
POSI TI ON, AS THEY HAVE DONE BEFORE AND | AM SURE W LL CONTI NUE
TO DO, TO PO NT OQUT WHEN THERE ARE PROBLEMS.

AND | F WE' RE WRONG, OBVI OQUSLY VEE ARE WRONG AT OUR
OMN PERI L AND VWVE TAKE THE RI SK OF HAVI NG TO COME BACK HERE
BEFORE YOUR HONOR AND EXPLAI N OURSELVES W TH ALL THE RI SKS
| NHERENT | N BEI NG VWRONG.

BUT G VEN WHERE WE ARE, AS | SAID, |'M SOVEVWHAT
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SURPRI SED AND TAKEN ABACK OF THE POSI TION OF THE COURT. YOUR
HONOR, THE DATA IS I NCLUDED IN OUR BRIEFS. | CAN HAND UP A
COPY OF WHAT VE HAVE FOUND FOR THE PAST SEVERAL DAYS VHI CH
SHOWS US APPROACHI NG A ZERO ERRCOR RATE, BUT CERTAI NLY BELOW THE
ONE PERCENT RATE.

AND | WOULD LI KE TO PO NT ONE OTHER THI NG OUT, WHI CH

THE COURT: WELL, My UNDERSTANDI NG IS YOU RE STILL
DA NG SOME OTHER THI NGS THAT YOU BELI EVE YOU NEED TO DO I N
ORDER TO ACCOWPLI SH THE PURPOSE OF THE ORDER, RI GHT?

MR. COHEN: YOUR HONOR, I N ALL CANDOR, | ENvVISION AS
A LAWER THAT THAT PROCESS WLL GO ON FOREVER. | | MAG NE THAT
WHAT NAPSTER WLL NOWDO -- IT"S DONG IT ON A SORT OF | NFORMAL
BASI'S, BUT WLL BEG N DO NG IN A VERY FORMAL WAY | S PUT IN
PLACE A FORMAL COWPLI ANCE SYSTEM WHICH | T ALREADY HAS.

WE' VE ALREADY SPOKEN TO KBMG ABOUT BECOM NG AN
| NDEPENDENT OUTSI DE AUDI TOR TO TEST OUR DATA FOR US. AND THAT
'S SOVETHI NG THAT IS GO NG TO CONTI NUE ON AND ON AND ON | NTO
THE FUTURE AS LONG AS THE SYSTEM WORKS, YOUR HONOR, BECAUSE
THERE W LL BE | NSTANCES, OF COURSE, WHERE THERE ARE ERROCRS.

AND OUR DESIRE | S TO CATCH THOSE ERRORS AND CORRECT
THEM  BUT THUS FAR, AT LEAST OVER THE PAST SEVERAL DAYS, THE
DATA SUGGESTS THAT WE ARE GOOD ENOUGH TO MAKE A DECI SI ON AND A
PCSI TI VE DECI SI ON TO BE UP AND OPERATI NG

EVEN THE PLAI NTI FFS' MATERI ALS THAT WERE PROVI DED TO
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US YESTERDAY, SOVE OF WHI CH THEY HAVE KNOWN ABOUT FOR SEVERAL
DAYS, MORE THAN A WEEK, BUT EVEN THAT MATERI AL CONFI RMS THAT VE
ARE AS GOOD AS VE THI NK VE ARE.

YOU KNOW WHAT | S | NTERESTI NG ABOUT MOST OF THE
PLAI NTI FFS'" | NFORMATION -- AND |'M MORE THAN W LLING TO GO
THROUGH THE TWO AFFI DAVI TS SECTI ON BY SECTI ON BY SECTI ON W TH
THE COURT.

I SUSPECT I N PI CKING UP ON THE FACT THAT THE COURT
MAY NOT WANT ME TO DO THAT. BUT | STAND READY TO DO I T. THAT
| NFORVATI ON, MOST OF I T, CAUGHT ERRORS THAT OCCURRED I N A
W NDOW WHERE OUR BLOCKI NG WAS TURNED OFF ON JULY 5TH.

SI GNI FI CANT FOR TWO REASONS, YOUR HONCR. FI RST OF
ALL, SI GNI FI CANT BECAUSE THERE WERE NO TRANSFERS. THAT'S WHY
VE TURNED OFF. WE WANTED TO MAKE SURE THAT WE COULD CATCH
THESE PROBLEMS.

AND SO, YOU KNOW | DON' T MEAN TO BE GLIB, BUT IT
REALLY I'S A NO HARM NO FOUL SI TUATI ON.

I TS SECONDLY | MPORTANT BECAUSE THE PLAI NTI FFS
CLEARLY -- AND THEY MAKE IT CLEAR I N THEIR AFFI DAVITS -- ARE
BANGI NG AWAY AT THI S SYSTEM AND THE SCHAEFFER AFFI DAVI T
PO NTS OQUT THAT THERE WERE A TEAM OF FOUR PEOPLE. AND |
SUSPECT -- AND |I'M SURE THE PLAI NTI FFS AREN T GO NG TO TELL
ME -- THAT THERE ARE A WHOLE LOT MORE THAN FOUR PEOPLE OUT
THERE BANG NG AWAY AT THI' S SYSTEM

YET IN THE PERI OD OF TI ME THAT THEY HAVE HAD TO TEST
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THI S SYSTEM FROM THE OUTSI DE, TO FI ND HOLES AND LOOPS AND
PROBLEMS, THOSE PROBLEMS ALL FALL | NTO ONE OF TWO CATEGORI ES
FOR THE MOST PART. AND |I'M PAINTING WTH A BIT OF A BROAD
BRUSH. THEY ARE PROBLEMS THAT AROSE OR WORKS THAT WERE FOUND
ON JULY 5TH DURI NG THAT THREE- HOUR W NDOW

AND | F YOU LOOK AT THE SCHAEFFER AFFI DAVI T WHI CH
TALKS ABOUT 106 NOTI CED WORKS BEI NG FOUND, ALL OF THEM ALL OF
THEM EXCEPT ONE, YOUR HONOR, WERE FOUND DURI NG THAT W NDOW ON
JULY 5TH. SO THOSE - -

THE COURT: WELL, THAT WNDOW IS WHEN I T WAS UP AND
RUNNI NG, RI GHT?

MR. COHEN: NO, YOUR HONOR. THAT IS WHEN WE HAD
SHUT OFF TRANSFERS. TRANSFERS HAD BEEN SHUT OFF.

SECOND OF ALL, TO THE EXTENT THEY HAVE FOUND
PROBLEMS AT ALL -- AND IN THI'S I NSTANCE |' M REALLY REFERRI NG TO
THE Pl ERRE- LOUI S DECLARATI ON.

IN THE PI ERRE-LOUI' S DECLARATI ON THERE' S TALK ABOUT A
VARI ETY OF THI NGS, MOST OF WHI CH FALLS W THI N THAT JULY 5TH
W NDOW  BUT A LARCE -- THE REMAI NDER REFERS TO 174 NOTI CED
WORKS THAT WERE PURPORTEDLY FOUND ON THE SYSTEM

AND, AGAI N, YOUR HONOR, WE WERE UP LATE LAST NI GHT.
I WOULD HAVE LOVED TO BE HAVE BEEN ABLE TO COME | NTO COURT AND
EXPLAIN TO YOU TH S MORNI NG WHAT ALL OF THEM WERE, BUT THERE
ARE ONLY SO MANY HOURS IN THE EVENI NG AND | CAN T DO THAT.

AND | F THE COURT WANTS A FURTHER SUBM SSI ON ON THAT
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WE WOULD BE DELI GHTED TO PROVI DE I T.

BUT THAT NUMBER, 174 WORKS FOUND ARE OUT OF
APPROXI MATELY 950, 000 NOTI CED WORKS.

NOW | DON T KNOW I F THEY HAVE SOMVE KI ND OF
AUTOVATED ROBOT OR BOT, WHICH THE ENG NEERS TELL ME TO CALL IT,
SEARCHI NG THE SYSTEM SO THAT OUT OF THAT 950, 000 THAT' S ALL
THEY WERE ABLE TO FIND. | DON T KNOW HOW THEY GOT THAT NUMBER
BUT ALL THEY HAVE BEEN ABLE TO FI ND THAT THEY DI SCLOSED TO US
WAS THAT 174. AND MANY OF THEM | SUSPECT -- AND AGAIN IN
CONTEXT A M NUSCULE NUMBER, IT IS .O2 PERCENT OF THE NOTI CED
WORKS.

THE COURT: WELL, | THI NK THAT IS EXACTLY VWHY | WANT
DR. NI CHOLS TO MEET W TH DEFENDANTS AND W TH PLAI NTI FFS AND
ALONG THE LI NES THAT | SUGGESTED TO FI ND OQUT THE ANSWERS TO
SOVE OF THOSE QUESTI ONS, AND THEN TO DETERM NE WHAT CAN BE - -
YOU KNOW HOW SEVERE | T IS AND WHAT CAN BE DONE ABOUT I T.

MR, COHEN:  YOUR HONCR - -

THE COURT: NOW ALSO, AS | UNDERSTAND IT, THERE IS
DATA FROM -- ALBUM DATA THAT'S GO NG TO BE ADDED TO THE
MEGADATA, | GUESS OR METADATA, RATHER, THAT YOU HAVE; |S THAT
CORRECT?

MR, COHEN: THAT' S CORRECT, YOUR HONOR.

THE COURT: WHEN | S THAT GO NG TO BE ACCOWPLI SHED?

MR, COHEN: YOUR HONOR, VEE DON' T KNOW AND |' M NOT

ABOUT TO MAKE A PROM SE BECAUSE | HAVE NOT SPOKEN TO AND I



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

DON'T THINK MR CAREY, WHO | S HERE TODAY WHO | S THE CHI EF
ENG NEER, |S PREPARED TO OPI NE.

BUT, YOUR HONOR, THE DI FFI CULTY FOR US IS | S THAT VE
HAVE SORT OF CHANGED THE WORLD OVER THE COURSE OF THI S CASE.
AND WE HAVE GOTTEN CLOSER AND CLOSER AND CLOSER TO BEI NG
PERFECT W THOUT EVER KNOW NG WHAT WAS GOOD ENOUGH, OTHER THAN
KNOW NG THAT WHAT WE HAD WASN' T.

AND, YOUR HONOR, WE HAVE A BUSI NESS TO OPERATE. AND
THE 9TH CIRCU T SAID WE HAVE THE RI GHT TO OPERATE THE BUSI NESS.

THE COURT: W THOUT | NFRI NG NG

MR, COHEN: W THOUT | NFRI NG NG W THOUT, YOUR
HONOR, KNOW NGLY | NFRI NG NG AND PCLI CI NG THE SYSTEM TO THE
FULLEST EXTENT OF THE ARCHI TECTURE.

NOW WE HAVE A NEW ARCHI TECTURE. WE BELI EVE WE ARE
POLICING I T TO THE FULLEST EXTENT. AND THE STATI STI CS THAT W\E
PROVI DED TO THE COURT | THI NK BEAR THAT OUT. WE WOULD BE
DELI GHTED TO WORK W TH THE PLAI NTI FFS AND DR. NI CHOLS AND MAKE
THI' S SYSTEM EVEN BETTER.

BUT, YOUR HONOR, VE THI NK WE HAVE A RI GHT TO OPERATE
THE SYSTEM  AND RI GHT NOW BEI NG DOAN, WVHI CH WAS DONE
VOLUNTARI LY W TH THE EXPECTATI ON THAT WE WOULD BE TURNI NG ON.
VE WAI TED TO APPEAR BEFORE YOUR HONOR TO DO THAT FOR A VARI ETY
OF REASONS WHI CH |I' M HAPPY TO EXPLAI N.

BUT WE HAD AN EXPECTATI ON THAT WE WOULD BE ABLE TO

TURN ON. THIS IS A CRUSH NG BLOW TO THI S BUSI NESS. AND WHAT



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

YOUR HONCR |'S SUGGESTING IS A DRANMVATI C SHI FT IN THE STATUS QUO
ON A RECORD THAT | REALLY DON' T THI NK, W TH ALL DUE RESPECT,
SUPPORTS THAT, YOUR HONOR.

THE COURT: DR. N CHOLS, WHAT DO YOU SENSE, YOU
KNOW ARE STILL THE PROBLEMs OR THE GLI TCHES THAT NEED TO BE
REMEDI ED | N ORDER TO BE FULLY COWPLI ANT?

DR. NICHOLS: AS I T STANDS RI GAT NOW THE SYSTEM
APPEARS TO BE CAPABLE OF UNI QUELY | DENTI FYI NG WORKS THROUGH THE
FI NGERPRI NT MECHANI SM THE PROBLEM IS THAT I T CANNOT ALWAYS
CATEGORI ZE, CLASSI FY WORK AS A FI NGERPRI NT AS TO WHETHER OR NOT
I TS BLOCKED OR NOT BLOCKED.

AND A LOT OF THAT IS BECAUSE YOU DON' T GET AN EXACT
MATCH BETWEEN THE | NFORMATI ON SUPPLI ED | N THE NOTI CE FROM THE
RECORDI NG | NDUSTRY AND THE | NFORMATI ON THAT NAPSTER HAS
COLLECTED ABOUT THAT FI NGERPRI NT.

WE HAD A DI SCUSSI ON ABOUT THI S | SSUE LAST WEEK I N
VWHI CH THE BUSI NESS OF USI NG THE ALBUM TI TLES, WHI CH WOULD
RESOLVE MANY OF THESE AMBI GUI TI ES, WAS DI SCUSSED. AND | THI NK
THAT THAT 1S | NFORVATI ON THAT IS THERE | N THE METADATA THAT
THEY GET FROM LOUDEYE.

AND AS | UNDERSTAND, I T ALSO COMES FROM I N THE
NOTI CE AND WOULD ALLOW A HI GHER DEGREE OF ACCURACY | N THE
CLASSI FI CATI ON OF FI NGERPRI NTS AS BEI NG NOTI CED OR NOT NOTI CED.
SEEMS TO ME I T I S REASONABLE TO EXPECT NAPSTER TO USE THAT

I NFORVATI ON WHI LE WE' RE ALSO DO NG WHATEVER ELSE WE CAN TO TRY
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TO SEE HOW WE CAN GET THE METADATA FROM TWO SI DES TO AGREE I N
ANY OTHER WAYS.

THE COURT: DO YOU HAVE A SENSE NOW BASED UPON THE
LAST TIME YOU TOOK A LOOK AT, YOU KNOW WHAT THEY WERE DO NG
AND HOW I T WAS OPERATI NG WHAT PERCENTAGE OF THE WORKS, THE
NOTI CED WORKS STILL MANAGE TO OR CAN GET THROUGH?

DR. NI CHOLS: THE ANSWER TO IS THAT NO, THERE' S
950, 000 WORKS THAT HAVE BEEN NOTI CED, OR THEREABOUTS, PLUS |I'M
NOT EXACTLY WHAT | WOULD CALL AN EXPERT ON MODERN MJSIC. |
DON' T LISTEN TO MUCH OF IT. SO THE NAMES DON T MEAN ANYTHI NG
TO ME. | HAVEN T HEARD MOST OF THESE NAMES.

SOVE STATI STI CS THAT HAVE BEEN GATHERED | S THAT
NAPSTER HAS DONE THEI R OAN | NTERNAL PCLI Cl NG OF LOOKI NG FOR
WORKS THAT HAVE BEEN ElI THER OFFERED AS BEI NG SHARED -- OR I'M
SORRY NOT OFFERED -- HAVE BEEN REQUESTED TO BE TRANSFERRED OR
THAT THEY FOUND | N THE DATABASE THAT ARE NOT NOTI CED.

THEY HAVE TRIED TO LOOK AT THOSE -- THEY THI NK THAT
ARE NOT BLOCKED. |'M SORRY. THEY LOOK AT THOSE TO TRY TO
DETERM NE WHETHER OR NOT THERE' S SOVE CORRELATI ON BETWEEN THE
PGSSI BLE NAMES THAT ARE THERE FOR THE FI LES AND THE NAMES THAT
ARE | N THE NOTI CE LI ST.

SO THEY ARE LOOKI NG FOR A HUMAN TO MAKE A JUDGMVENT
AS TO THIS M GHT BE A NOTI CED WORK EVEN THOUGH WE' RE NOT
BLOCKI NG | T NOW

THEY STARTED SHORTLY AFTER THE SYSTEM WAS BROUGHT
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ONLI NE. THE NEW SYSTEM WAS BROUGHT ON LI NE ON THE 27TH AT
DO NG THI'S, AND FOUND THAT I N THE BEG NNI NG SOVE OF THE TESTS
THEY DID LIKE OF THE -- THEY LOOKED ON THE SYSTEM FOR THE 212
WORKS IN THE ORI GI NAL LAWSUI T, | GUESS, THE TOP FORTY BI LLBOARD
SONGS, OF WHICH | UNDERSTAND 35 ARE CURRENTLY NOTI CED. THE TOP
100 BI LLBOARDS, OF WHI CH | THI NK EI GHTY SOVETHI NG ARE NOTI CED,
AND SO FORTH.

THEY HAVE LOOKED AT THOSE. THERE WERE SOME OF THOSE
WORKI NGS APPEARI NG I N THE BEG NNI NG.  THEY HAVE NOW GONE TO
ZERO BY THEI R TESTI MONY.

PART OF THE DI FFI CULTY W TH ALL OF THI' S, FROM El THER
NAPSTER S COWVPLI ANCE STANDPOI NT OR THE RECORDI NG | NDUSTRI ES'
SURVEI LLANCE, | GUESS -- BEST WORD | CAN COME UP WTH - -
STANDPOI NT |I'S THAT YOU DON' T NECESSARI LY SEE ALL THE WORKS THAT
ARE OUT THERE AT ANY PO NT I N TI ME.

| T DEPENDS ON WHI CH USERS HAPPEN TO BE LOGGED ON TO
THE SYSTEM AT THE TI ME YOU RE TRYI NG TO SEARCH, BECAUSE THE
WORKS ARE NOT ON THE NAPSTER SYSTEM THE WORKS ARE ON THE
USER S SYSTEM

THEY COVE UP AND ARE LOGGED -- | MEAN, ARE LOCOKED AT
BY NAPSTER AND DECI DED WHETHER TO MAKE THEM AVAI LABLE OR NOT,
BUT THEY DON T RESI DE THERE. AND THOSE WORKS THAT ARE
AVAI LABLE IS VERY FLU D, DEPENDI NG UPON WHI CH USERS ARE
AVAI LABLE.

ONE OTHER THI NG NAPSTER | S I N THE PROCESS OF DO NG
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AND HAS NOT DONE YET, | DON T BELIEVE, IS TO START COLLECTI NG A
MASSI VE LI ST OF ALL THE WORKS THAT ARE BROUGHT I N FOR SHARI NG
SO IF THEY GOT THI S LI ST ALL THE TI ME, THEN THEY CAN SORT OF
HAVE A UNI VERSE OF ALL THE WORKS THAT HAVE EVER BEEN ATTEMPTED
TO BE SHARED. THAT WOULD BE VERY USEFUL | N COVPLI ANCE EFFORTS
SO THAT YOU DIDN T HAVE TO RELY ON JUST WHAT' S BEI NG SHARED AT
THE MOMENT YOU RE TRYI NG TO DO SOVE TESTI NG

THE COURT: WHEN YOU SAY WHEN THEY HAVE A LI ST,
YOU' RE TALKI NG ABOUT ESSENTI ALLY OF FI NGERPRI NTS OF ALL THESE?

DR. NICHOLS: MELL, | THINK THEY ARE GO NG TO
COLLECT NOT ONLY FI NGERPRI NTS BUT THE FI LE NAMES AND ANY OTHER
| NFORVATI ON YOU VE GOT. My UNDERSTANDI NG IS THEY ARE GO NG TO
START BUI LDI NG A DATABASE OF ALL THE WORKS THAT ARE OFFERED FOR
SHARI NG SO THAT NO MATTER WHO HAS OFFERED I T, THEY WLL HAVE A
LI ST OF WHI CH WORKS THEY HAVE SEEN SO THEY KNOW WHAT METADATA
I S ASSOCI ATED W TH THEM

THEN, THEY CAN LOOK AT THOSE AND LOOK AT WHAT THE
NOTI CES ARE AND GET A BETTER UNDERSTANDI NG OF WHAT M GHT AND
M GHT NOT BE THERE.

THE COURT: DO THEY G VE YOU SOVE TI METABLES FOR
THESE VARI OUS COVPONENTS TO BE -- WHAT THEY CONTEMPLATE THEM TO
BE I N PLACE?

DR. NI CHOLS: MWELL, IN THEI R DEFENSE THEY HAVE
DECI DED THAT THEY DON' T WANT TO G VE ANY TI METABLES | F THEY

DON'T HAVE TO, G VEN THEI R PAST HI STORY. SO THEY HAVE BEEN
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VERY CAREFUL ABOUT IT. BUT THE ANSVER |S: NO, THEY HAVE NOT
Gl VEN A TI METABLE YET.

MR. COHEN: YOUR HONOR, |F | COULD.

THE COURT: HOLD ON. WHY DON' T YOU HAVE A SEAT AND
THAT VWAY YOU WON' T BE SO ANXI OUS.

MR. FRACKMAN OR WHOMEVER |'S GO NG TO SPEAK ON BEHALF
OF PLAINTIFF: AT WHAT PO NT | S THE EFFORT GO NG TO BE GOOD
ENOUGH?

MR, FRACKMAN:  WELL, YOUR HONOR ASKED ME THAT
QUESTI ON LAST TIME. AND | CAN ANSWER I T TWO WAYS. THE FI RST
WAY, AS | ANSWERED I T LAST TIME, IS IT S NOT NOW WVE RE NOT
THERE. WE' RE NOT CLOSE TO BEI NG THERE.

THE COURT: WELL, | WANT A MORE, YOU KNOW A MORE
DEFI NI TENESS TO THAT. | ALSO WANT TO SEE | F | T CHANGES, YCQU
KNOW

MR. FRACKMAN:  NO. THE LAW DOES NOT TOLERATE ANY
I NFRI NGEMENT. | T CERTAINLY DOES NOT TOLERATE ANY | NFRI NGEMENT
OF A VIRAL NATURE. | F THERE IS ONE RECORDI NG OUT THERE AND I T
HAPPENS TO BE DR NI CHOLS' ONLY RELEASED RECORD, AND IT'S OUT
THERE, THAT HAS A TREMENDOUS | MPACT ON DR. NI CHCLS.

AND I T IS VIRALLY DI STRIBUTED TO M LLI ONS OF PEOPLE.
THERE ARE WAYS FOR NAPSTER TO PRECLUDE THAT. WE TALKED ABOUT
THEM LAST TI ME.

ONE WAY THAT THEY SIMPLY WON'T DO IS TO FILTER I N.

THAT WLL SOLVE MOST OF WHAT THEY CLAI M TO BE THEI R PROBLEMS.
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THE COURT: OKAY. |'M NOT TALKI NG NOW ABOUT
NETHODS.

MR. FRACKMAN:  OKAY.

THE COURT: OR WE WLL BE HERE FOREVER

MR. FRACKMAN:  OKAY.

THE COURT: AND THAT' S WHAT | WANT TO WORK ON
WHAT - -

MR FRACKMAN: MY ANSVER |'S, YOUR HONOR, THAT --

THE COURT: BECAUSE THERE W LL ALWAYS BE GLI TCHES,
Rl GHT?

MR. FRACKMAN: THE COPYRI GHT -- THE COPYRI GHT -- |
THI NK THERE ARE TWO LEVELS TO THAT. THE COPYRI GHT LAW PROVI DES
THAT EVEN AN | NNOCENT | NFRI NGER |'S AN | NFRI NGER.  AND THE
REASON | T DOES THAT | S BECAUSE OF THE TREMENDOUS HARM TO A
CREATOR VWHEN THEY | NFRI NCE.

SOIT IS AN I NFRI NGEMENT. NOW WHETHER OR NOT IT IS
CONTEMPT OF COURT | WOULD CONCEDE |S A DI FFERENT | SSUE. AND
THAT M GHT DEPEND ON YOUR HONOR S ANALYSI S OF THE EFFORTS THAT
HAVE BEEN MADE TO BLOCK THAT PARTI CULAR | NFRI NGEMENT.

BUT IN TERM5 OF TOLERABI LITY TO OUR CLI ENTS, ANY
I NFRI NGEMENT ON A NAPSTER SYSTEM | S AN | NFRI NGEMENT, AND WE ARE
NOT PREPARED TO TOLERATE ANY | NFRI NGEMENT. AND WE' RE PREPARED
TO SEEK RECOVPENSE FOR THEM

AND, AGAIN, |F THEY CAN COVE TO COURT AND CONVI NCE

YOUR HONOR THAT I T IS NOT A CONTEMPT OF COURT, THAT'S A
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DI FFERENT I SSUE. | THINK | ANSWERED THI S TI ME.

THE COURT: WELL, YOUR POSITION IS TOTAL ZERO
TOLERANCE.

MR, FRACKMAN: IN TERMS OF LI ABILITY AND DAMAGES,
CORRECT. AND, AGAIN --

THE COURT: | N TERMS OF COVPLI ANCE W TH | NJUNCTI VE
ORDER AS OPPOSED TO WHAT M GHT END UP BEI NG COMPENSABLE BECAUSE
OF A GLI TCH OR WHATEVER.

MR FRACKMAN:  WVELL, | THI NK, YOUR HONOR, WE HAVE TO
HANDLE THAT ON A CASE -- IN TERM5 OF THE | NJUNCTI VE ORDER, |
THINK I T HAS TO BE HANDLED ON A CASE- BY- CASE BASI S BECAUSE | T
WOULD DEPEND -- AS I N ANY | NJUNCTI VE ORDER THE STANDARD, THE
LEVEL THAT WE WOULD HAVE TO PROVE CERTAI NLY FOR CONTEMPT OF
COURT IS A STRI CTER STANDARD THAN TO PROVE FOR LI ABI LI TY AND
DANMAGES.

AND IN A VACUUM I T IS DI FFI CULT FOR ME TO MAKE THAT
ARGUMENT. | WOULD ARGUE, |F YOUR HONOR W SHES ME, THAT THEY
ARE I N CONTEMPT RI GHT NOW AND | THI NK THAT STANDARD HAS BEEN
MET.

THE COURT: WELL, RIGHT NOW THEY ARE DOWN.

MR, FRACKMAN:  WELL -- WELL, LET ME MODI FY THAT.
VWERE THEY UP AND WHAT HAS BEEN MADE AVAI LABLE FOR | NDEXI NG V\ERE
THAT AVAI LABLE TO BE DOWNLOADED THEY WOULD BE | N CONTEMPT.

BUT YOU RE CORRECT. THEY ARE DOVWN NOW AND THE

REASON THEY ARE DOAN NOW | S BECAUSE THEY KNOW THAT | S THE CASE.
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THE COURT: MR FRACKMAN, WHAT ARE YOUR CLI ENTS
DO NG? THERE ARE OTHER SYSTEMS OUT THERE.

MR. FRACKMAN: THAT'S CORRECT, YOUR HONOR. THAT'S
PART OF THE PROBLEM

THE COURT: WHAT ARE YOU DOl NG ABOUT THEM?

MR. FRACKMAN: WELL, ONE IS WE RE --

THE COURT: AND HAVE ANY OF THEM COME UP W TH MEANS
BY WHI CH THEY CAN BE | N COWPLI ANCE?

MR. FRACKMAN: WE HAVE -- AND I'LL LET, PERHAPS, MR
OPPENHEI M TALK BECAUSE HE HAS A BROADER VI EW OF THAT. BUT | AM
PERSONALLY | NVOLVED W TH MR. BOI ES | N ANOTHER Pl ECE OF
LI TI GATI ON I N THE NORTHERN DI STRI CT OF CALI FORNI A ON THE
Al MSTER SYSTEM AND A SYSTEM THAT CALLS THEMSELVES " NAPSTER
SQUARED. "

AND AS YOU M GHT EXPECT THEY ARE LOOKI NG CLOSELY TO
WHAT HAPPENS IN THI'S CASE. AND THEY ARE NOT COMVPLYI NG

THE COURT: |'S HE REPRESENTI NG THE COMPETI TOR?

MR. FRACKMAN: YES, HE IS.

THE COURT: | NTERESTI NG,

MR. FRACKMAN: | ASSUME IT'S A COWETITOR. | DON T
KNOW THAT | WANT TO CALL THEM " COMPETI TORS," BUT LET ME SAY
THAT HI'S ARGUMENTS ARE FAM LI AR TO ME | N THAT CASE.

THERE ARE A NUMBER OF SYSTEMS OUT THERE THAT ARE
NONCOWPLI ANT.  AND THEY -- |F THEY DON' T COWPLY, THEY WLL BE

SUED, | GUESS IS THE SI MPLE WAY TO SAY IT.
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THE COURT: HAVE THEY BEEN NOTI FI ED?

MR. FRACKMAN: OH, YES, YOUR HONOR. THERE' S BEEN
NOTI CES THAT HAVE GONE OUT. | NDEED, ONE OF THE BATTLES I N THE
Al MSTER CASE |'S THEY RAN I N AND FI LED A DECLARATORY RELI EF
ACTI ON BEFORE VWE COULD SUE THEM AFTER WE NOTI FI ED THEM  BUT
THAT'S -- |'LL LITI GATE THAT CASE I N FRONT OF A DI FFERENT
JUDCE.

SO THERE ARE. | MEAN, WE' RE NOT DEALI NG JUST W TH
THI'S PARTI CULAR SI TUATI ON. WE' RE DEALI NG W TH LOTS OF
DI FFERENT SI TUATI ONS, LOTS OF DI FFERENT SYSTEMS OUT THERE THAT
WE HAVE TO -- MAY POTENTI ALLY HAVE TO G VE NOTI CES TO.
CERTAI NLY HAVE TO LI TI GATE W TH, | F NECESSARY. THERE ARE WAYS
TO COVPLY.

THERE ARE SOME SYSTEMS AFTER NOTI FI CATI ON THAT HAVE
VOLUNTARI LY COVE DOWN. THERE ARE SYSTEMS THAT ARE CLAI M NG
THAT THEY ARE ATTEMPTI NG TO FILTER, AND WE ARE WATCHI NG THEM
CLOSELY.

AND THERE ARE A VWHOLE VARI ETY OF | SSUES OUT THERE,
BUT NONE OF THOSE CASES IS -- NONE OF THOSE I SSUES | S AS FAR
ALONG AS THIS ONE IS, OF COURSE.

THE COURT: NOW HAVE YOU WORKED -- HAVE PLAI NTI FFS
WORKED OUT OR NEGOTI ATED SOVE KI ND OF LI CENSI NG OR OTHER
AGREEMENTS W TH SOME OF THESE COWVPANI ES?

MR. FRACKMAN: NOT W TH COVPANI ES THAT ARE

I NFRI NG NG, CERTAINLY. AND PERHAPS MR OPPENHEI M COULD G VE
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YOU A LITTLE BETTER VI EW OVERALL PERSPECTI VE ON THE | NDUSTRY
SIDE, |F YOUR HONOR W SHES.

THE COURT: WELL, |I'M JUST TRYI NG TO FI GURE OUT WHAT
ROOM THERE IS FOR ANYTHI NG.

BUT WHAT ABOUT MP3?

MR. FRACKMAN:  WELL, MP3.COM OF COURSE, IS A
DI FFERENT SI TUATI ON I N TERM5 OF THE CONDUCT THAT WAS HELD TO BE
UNLAWFUL. AND MP3. COM HAS NOW BEEN -- FROM WHAT | UNDERSTAND
FROM THE NEWSPAPERS BEEN ACQUI RED BY ONE OF OUR CLI ENTS,
UNI VERSAL. BUT THE NATURE OF THEI R | NFRI NGEMENT, OF COURSE,
WAS SI GNI FI CANTLY DI FFERENT THAN THE TYPE OF | SSUES THAT WE' RE
DEALI NG W TH HERE.

THE COURT: NOW ALSO, THERE WAS SOME | SSUE THAT WAS
RAI SED W TH RESPECT TO -- WHO I S HERE OFF ON THE LEI BER
PLAI NTI FF?

MR. FRACKMAN: MR, KNOWLES.

THE COURT: | S THAT YQU?

MR, KNOALES: YES, JEFF KNOWLES.

THE COURT: THAT MR NI CHOLS HAD RAI SED W TH ME
ABOUT DEFENDANTS HAVI NG THE TI TLE OF THE WORK AND THE COVPOSER,
BUT THAT THAT DIDN' T HELP VERY MUCH BECAUSE, YOU KNOW | T
DOESN T SHOW UP. THERE'S NO METADATA ON THE COWPOSER OR
WHATEVER. THERE' S NO | NFORMATI ON ON THE COMPOSER. | T'S REALLY
THE PEOPLE THAT PERFORM THAT PARTI CULAR WORK.

BUT THEN AS | UNDERSTAND IT -- I N FACT, YOU MAY HAVE
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TURNED OVER THAT | NFORMATI ON THE, PERFORMER | NFORMATI ON, AS
WELL; 1S THAT CORRECT?

MR, KNOALES: YES, YOUR HONOR. THAT'S CORRECT.

THE COURT: THE ARTI ST | NFORMATI ON.

MR KNOALES: THE ORDER, YOUR ORDER REQUI RES OUR
NOTI CE TO I NCLUDE THREE THI NGS: TI TLE, ARTI ST AND AT LEAST ONE
FI LE NAME. ALL OF OUR NOTI CES COVPLY W TH THAT.

THERE I'S AN | SSUE W TH RESPECT TO COVPOSI TI ONS AS
OPPOSED TO SOUND RECORDI NGS WHERE THE COMPCSI TI ON MAY BE OF A
TI TLE THAT' S GENERI C, AND THEREFORE, THERE M GHT BE MORE THAN
ONE COWPCSI TI ON BY THE SAME NAME, SOVE OF WHI CH THE PARTI ES - -

THE COURT: WERE PERFORMED BY THE SAME PEOPLE, TOO?

MR, KNOALES: THEY M GHT BE PERFORMED BY DI FFERENT
PEOPLE, AND IN ALL LIKELI HOOD THEY ARE, WHICH | S THE WAY THAT
NAPSTER HAS SUGGESTED DI STI NGUI SHI NG AMONG COMPOSI TI ONS THAT
M GHT HAVE THE SAME NAME |S TO | DENTI FY AN ARTI ST WHO HAS
PERFORMED A PARTI CULAR COVMPGSI TI ON, AND I N ALL LI KELI HOOD THAT
WLL MAKE IT A UNI QUE COVPCSI TI ON | F YOU CAN CORRELATE AN
ARTI ST*' S NAME TO A COVPOSI TI ON.

WE HAVE COWPLI ED W TH THAT REQUEST THAT WE SUPPLY
ARTI ST | NFORVATI ON FOR THE COWMPOSI TI ONS VVE HAVE NOTI CED BY
PROVI DI NG NAPSTER, AMONG OTHER THI NGS, W TH THE DATABASE THAT
THE HARRY FOX AGENCY MAI NTAINS IN ORDER TO TRACK | TS LI CENSI NG
EFFORTS.

THAT DATABASE IS VERY LARGE AND COWREHENSI VE. I T
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'S ABOUT TWO- AND- A- HALF M LLI ON LI NES OF DATA. | T REPRESENTS
ABOUT 90, 000 UNI QUE COVPOSI TI ONS FOR WHI CH ALL BUT LESS THAN
FI VE PERCENT HAVE ARTI STS CORRELATED TO THEM

SO WE HAVE PROVI DED NAPSTER W TH THE VERY
I NFORMATI ON THAT | T REQUESTED TO DI STI NGUI SH AMONG
COVPOSI TI ONS.

THE COURT: | S THAT PART OF I T NOW SORTED OUT?

MR, PULGRAM  YOUR HONOR, NOT AT ALL.

THE COURT REPORTER: YOUR NAME, PLEASE? YOUR NAME?

MR PULGRAM  LAVWRENCE PULGRAM FOR NAPSTER.

ON THI' S PARTI CULAR | SSUE, HARRY FOX DATABASE | S A
DATABASE OF COWVPOSI TI ONS THAT HAS VARI QUS | NFORMATI ON ABOUT
THEM  BUT THE NOTI CES THAT NAPSTER HAS RECEI VED, AS REFLECTED
I N THE DECLARATI ON OF MR CAREY, WE HAVE RECEI VED 80, 000 WORKS
| DENTI FI ED I N THOSE NOTI CES. FOR 70, 000 OF THOSE WORKS THERE' S
BEEN NO PERFORM NG ARTI ST | DENTI FIED. THAT'S IN MR. CAREY' S
DECLARATI ON SUBM TTED.

WE ARE NOT RECEI VI NG THE ARTI ST'S NAME. AND THAT
MEANS THAT WE DON' T KNOW WHETHER TO BLOCK ALL 312 VERSI ONS OF
AVA MARI A OR ALL 400 VERSI ONS OF A SONG UNDER "I LOVE YOU."

THE COURT: | DIDN T THI NK THE LEI BER OR WHOEVER
VWROTE AVA MARI A.

MR, PULGRAM  BUT THEY HAVE CLAI MED AN ARRANGEMENT
OF AVA MARI A TO BE PROTECTED AND G VEN US A NOTI CE ON THAT.

AND THE EFFECT OF NOT | DENTI FYI NG THE PERFORM NG
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ARTI ST | S THAT WE CANNOT TELL FROM THE METADATA THAT WE HAVE.

THE COURT: WELL, HAVE YOU MET AND CONFERRED ON THI S
AND TRI ED TO GET THAT STRAI GHTEN OUT?

MR, KNOALES: YOUR HONCOR, WE HAVE EMPHASI ZED TO
NAPSTER ON A NUMBER OF OCCASI ONS THAT THE HARRY FOX DATABASE
THAT WE SUPPLI ED DOES PROVI DE THE ARTI ST | NFORMATI ON THAT IS
CORRELATED TO THE COMPOSI Tl ONS.

THE COURT: BUT IT SOUNDS AS | F THE NOTI CED WORKS
YOU PROVIDED | S A SMALLER NUMBER THAN THAT WHOLE DATABASE.

MR, KNOALES: | T'S ALMOST THE SAME NUMBER. THE
NOTI CES THAT WE PROVI DED WERE DRAWN FROM THAT DATABASE. SO
THAT | S REALLY WHERE THE NOTI CES CAME FROM

THE COURT: SO WHAT YOU RE EXPECTI NG THEM TO DO I S
TAKE THE NOTI CE | NFORMATI ON AND THE DATABASE AND CORRELATE
THEM?

MR, KNOALES: THAT'S RIGHT. THAT'S WHAT WE DI D
OVERNI GHT. | T'S REALLY NOT DI FFI CULT.

MR PULGRAM  WELL, WE WLL TAKE THAT.

THE COURT: MWELL, IF IT' S NOT D FFICULT, GIVE IT TO
THEM

MR, KNOALES: THEY HAVE THAT | NFORMATI ON.

THE COURT: WELL, BUT YOU DO THE CORRELATI ON.
SOUNDS TO ME AS | F WHAT THEY HAVE IS YOUR NOTI CED WORKS, 80, 000
OR WHATEVER IT IS, AND THEN THEY HAVE GOT A DATABASE W TH, YQU

KNOW A FEW M LLI ON OR SOVETHI NG
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MR, KNOALES: PERHAPS | NEED TO STEP BACK, YOUR
HONOR. | THINK VE HAVE FULLY COWPLI ED PLUS W TH THE ORDER.
THE ORDER REQUI RES OUR NOTI CE - -

THE COURT: THAT'S NOT WHAT | WANT TO KNOW  THAT |
WLL DECIDE. THEY SHOULD BE GETTI NG THE NOTI CED WORK W TH THE
TITLE OF THE COWOSI TION. | F YOU RE G VI NG THEM THE COVPOSER,
THAT'S FINE AS LONG AS -- OR NOT AS LONG AS YOQU SAY:

"THAT THI S | S WHAT, YOU KNOW THE AGENCY HOLDS

THE COPYRI GHT TGO, " OR ET CETERA. BUT THE NAME OF
THE COMPOSI TI ON AND THE ARTI ST OR ARTI STS PERFORM NG | T, AND
NOT JUST SORT OF:

"HERE. CROSS-REFERENCE | T W TH THE DATABASE. "

MR, KNOALES: YOUR HONOR, THIS IS WHY THERE' S A
CONCERN FOR US. WE BELI EVE THAT PROVI DI NG THEM W TH THE
COWPOSER, THE TITLE -- AND |I'LL LEAVE ASIDE THE FI LE NAME FOR
NOW -- IS NOT ONLY SUFFI Cl ENT UNDER THE ORDER, BUT ALL THAT VE
SHOULD BE REQUI RED TO PROVI DE W TH THE UNDERSTANDI NG THAT
ALTHOUGH WE HAVE | SSUES W TH REGARD TO THE BURDEN OF HAVI NG TO
DI STI NGUI SH AMONG COVPOSI TI ONS WE ARE PREPARED TO ASSI ST
NAPSTER FULLY W TH THAT PROCESS AND HAVE DONE SO

WHAT | M CONCERNED ABOUT -- AND |'M HAPPY TO MEET
AND CONFER W TH NAPSTER ABOUT CORRELATI NG TI TLES TO ARTI STS'
NAMES. | JUST WANT TO BE SURE THAT WE DON' T HAVE A
Cl RCUMSTANCE, WH CH WAS SOVETHI NG VE RAI SED ORI GI NALLY W TH THE

COURT, WHERE WE ARE REQUI RED TO | DENTI FY AN ARTI ST'S NAME AS
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PART OF OUR NOTI CE.

THE |1 SSUE | S DI STI NGUI SHI NG AMONG COWVPCOSI TI ONS BY
THE SAME NAME, BUT THERE MAY BE MORE THAN ONE WAY TO DO THAT.

FOR EXAMPLE, IF THE COWPOSI TION IS OBVI QUSLY A VERY

UNI QUE TI TLE THAT I T'S EXTREMELY UNLI KELY THAT THERE W LL BE
ANOTHER TI TLE OF A DI FFERENT COMPGSI TI ON BY THAT TI TLE.

SO WVE ARE HAPPY TO USE THE ARTI ST AS A PROXY ON AN
AD HOC BASI S FOR SPECI FYI NG A COWPOSI TI ON BY A MEANS OTHER THAN
THE TI TLE NAME.

AND, YOU KNOW AGAIN, |I'M NOT RULI NG QUT THE
PGSSI BI LI TY OF WORKI NG W TH NAPSTER AND HELPI NG THEM CORRELATE
THESE NAMES. BUT |'D LIKE TO BE CLEAR THAT WE DON T HAVE THE
OBLI GATI ON AS A FLAT MATTER TO | DENTI FY ARTI STS, BECAUSE FOR US
THE ARTI ST DOESN' T MAKE ANY DI FFERENCE. I T'S THE COWPOSI TI ON.
TS THE MUSI CAL COWVPCOSI T ON.

THE COURT: BUT IF IT'S GO NG TO MAKE A DI FFERENCE
FOR | DENTI FI CATI ON PURPOSES, | T BETTER MAKE A DI FFERENCE TO
YOU. IFIT MAKES A DI FFERENCE TO ME, | T BETTER MAKE A
DI FFERENCE TO YOQOU.

MR, KNOALES: AND THAT' S WHY WE PROVI DED THEM THAT
| NFORMVATION.  AND |'M HAPPY TO TALK TO THEM FURTHER ABOUT HOW
TO READI LY CORRELATE THOSE THI NGS.

THE COURT: WELL, WHAT | WANT YOU TODO IS TO
PROVI DE I N THE NOTI CE LI ST THE NAME OF THE COVPOSI TI ON.  AND

UNLESS IT IS -- AND THEN, YOU TAKE A CHANCE. IF IT' S A UNI QUE
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NAME AND YOU DON' T PROVI DE THE ARTI ST AND I T TURNS OUT I T'S NOT
SO UNI QUE AFTER ALL, THEN, YOU KNOW YOU CAN HAVE A PROBLEM

BUT THEN | EXPECT NAPSTER TO NOTIFY YOU. BUT IT
WOULD BE JUST MJCH EASI ER TO CORRELATE THOSE RI GHT AWAY RATHER
THAN W TH THE PERFORMER OR PERFORMERS.

MR. KNOALES: | DON' T THINK THERE IS TOO BIG OF A
PROBLEM W TH CORRELATI NG THE TI TLES W TH THE ARTI ST | NFORMATI ON
WE' VE PROVI DED.

THE COURT: WELL, THEN, DO IT.

MR, KNOALES: WE WOULD LI KE TO MAKE CLEAR THAT VE
THI NK THERE MAY BE OTHER WAYS OF SPECI FYI NG A COWPCOSI TI ON AS A
UNI QUE COVPGOSI TI ON OTHER THAN ARTI ST TITLE PAIRS. BUT WE WLL
USE THAT AS ONE METHOD.

THE COURT: WELL, YOU USE THAT UNTIL YOU COMVE UP

W TH SOVE OTHER WAY THAT MAY BE MORE EFFI CI ENT, OKAY?

MR, KNOALES: VERY GOOD, YOUR HONOR

THE COURT: NOW |'M NOT GO NG TO SPEND ALL THI' S
TI ME GO NG BACK AND FORTH, BACK AND FORTH. THERE HAS TO BE - -
YOU KNOW | T STRIKES ME THE ARGUMENT YOU RAI SE | S JOHNNY, WHO
KEEPS HI TTI NG H S BROTHER BOBBY EVERY DAY OF THE YEAR, AND THEN
HE LETS UP ON SUNDAY AND SATURDAY. AND, GEE, IS THI S GOOD
ENOUGH?

AND THEN, FI NALLY HE ONLY DOES | T ONE DAY A WEEK.

IS THI'S GOOD ENOUGH? AND THEN, ONE DAY A YEAR IS THI S GOCD
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ENOUGH?

I T"S NOT GOOD ENOUGH UNTI L EVERY EFFORT HAS BEEN
MADE TO, I N FACT, GET ZERO TOLERANCE.

NOW THAT HAS TO BE THE OBJECTIVE. |F THERE'S A
LITTLE -- IT GETS A LITTLE MESSY ARCUND THE EDGES, |F THERE ARE
SOVE GLI TCHES AND SO FORTH, | CAN UNDERSTAND THAT. BUT THI S
SYSTEM IS NOT TO GO BACK UP I N SUCH A MANNER AS TO PERM T
COPYI NG AND DOWNLOADI NG OTHER THAN TO TEST THAT FOR THE
PURPOSES OF DETERM NI NG THE ERROR RATE UNTI L YOU VE SATI SFI ED
DR. NI CHOLS. AND THEN, HE CAN NOTIFY ME. OR IF YOU THI NK
YOU VE GOTTEN TO THAT PO NT YOU CAN HAVE I T PUT ON THE
CALENDAR, AND VE W LL TAKE I T UP.

BUT IF IT'S CLEAR THAT THERE' S SOME OTHER THI NGS
THAT YOU RE STILL WORKI NG ON THAT CAN BE DONE, AND WE W LL GET
I T UP AND RUNNI NG

THERE SHOULD BE NO COPYRI GHT | NFRI NGEMENT, PERI OD.

MR, COHEN:  YOUR HONCR, |F I CAN RESPOND. FIRST OF
ALL, WE HAVE DONE THAT. ARE THERE MORE THI NGS THAT WE CAN DO?
THERE ARE ALWAYS MORE THI NGS THAT CAN BE DONE, AND VE ALWAYS
W LL BE DO NG MORE THI NGS.

HOWEVER, WE HAVE PRODUCED A SYSTEM THAT OUR TESTI NG
NOW SHOWS DOES WHAT THE COURT HAS | NSTRUCTED US TO DO. THE
STANDARD WAS SET FORTH BY THE 9TH CI RCUI T AND WAS ADOPTED BY
THI' S COURT.

THE COURT: | WANT IT TO BE CERTIFIED TO ME THAT, IN
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FACT, I T DOES WHAT |'VE JUST SAI D HAS TO BE DONE.

MR. COHEN: YOUR HONOR - -

THE COURT: AND DR NI CHOLS CAN CERTIFY I'T AS THE
| NDEPENDENT TO TELL ME THAT, I N FACT, THAT | S DONE BECAUSE
OTHERW SE WE' RE GO NG TO BE GO NG BACK AND FORTH AND BACK AND
FORTH, AND |I'M NOT GO NG TO DO THAT.

MR. COHEN: YOUR HONOR, W TH ALL DUE RESPECT, VE
STILL DON' T KNOW FROM THE COURT WHAT THE STANDARD | S OTHER THAN
SATI SFYI NG DR. NI CHOLS. AND | WOULD SUGGEST TO THE COURT THAT
WE ARE NOWIN A WORLD I N WHI CH WE ARE ESSENTI ALLY OPERATI NG I N
A RECEI VERSHI P.

YOU KNOW THE ANALOGY YOUR HONOR GAVE OF HI TTI NG THE
KID OR THE BROTHER HI TTI NG THE OTHER BROTHER, | T STRI KES ME
THIS IS MORE LI KE A COVPLAINT OF A KID WHO DRI VES H S CAR TOO
FAST.

AND THE COURT SAYS:

"VELL, DESIGN A CAR THAT DOESN T GO OVER 60

M LES AN HOUR. "

AND VE HAVE THE KEYS RI GHT NOW AND WE BELI EVE VE
HAVE DESI GNED THAT CAR. AND THE COURT - -

THE COURT: WELL, BUT YOU RE NOT JUST -- YOU RE NOT
JUST THE MANUFACTURER OF I T; YOU RE ALSO THE DRI VER

MR, COHEN: YOU RE RIGHT, YOUR HONOR. AND VE THI NK
THAT THAT CAR WLL NOT GO OVER 60 M LES AN HOUR EXCEPT I N

Cl RCUMSTANCES THAT FALL OUTSI DE OUR CONTROL, WHI CH THE 9TH
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CIRCU T SAID THERE ARE SOME Cl RCUMSTANCES THAT I T IS RECOGNI ZED
THAT FOR THE TYPE OF LI ABILITY AT | SSUE HERE THAT IS AN
ACCEPTABLE ERROR.

AND WHAT YOUR HONOR | S ESSENTI ALLY SAYI NG | S WE' VE
COVE IN TO SAY:

"LOOK, WE TEMPORARI LY ARE TURNI NG OFF THE CAR

I T WAS RUNNI NG BEFORE. WE FI XED THE FEW PROBLEMS

THAT VE THI NK REALLY WVERE SI GNI FI CANT TO THE WAY | T

OPERATES. "

AND NOW YOU VE SAI D:

"WELL, G VE ME THE KEYS, BECAUSE YOU RE NOT

TURNING I T ON UNTIL I TELL YOU YOU CAN. "

FI RST OF ALL, YOUR HONOR, | WOULD SUGGEST THAT THAT
I S A DRANVATI C DEPARTURE, A DRAMATI C DEPARTURE FROM THE COURT' S
OWN ORDER.

THE COURT: | TS NOT A DRAMATI C DEPARTURE FROM VWHAT
| TOLD YOU, YOU KNOW AT THE LAST SESSION. AND THAT'S THE
RULI NG, COUNSEL.

DR. NI CHOLS KNOWs WHAT IS EXPECTED. | EXPECT YOU TO
GET DOWN TO ZERO, ESSENTI ALLY DOWN TO ZERO, AS CLOSE THERETO AS
PGSSI BLE.

MR, O CONNOR:  WVELL, YOUR HONOR - -

THE COURT: AS HUMANLY POSSI BLE. HE HAS ALREADY
| NDI CATED SOVE THI NGS THAT CAN BE DONE, AND APPARENTLY THAT YQU

RECOGNI ZE CAN BE DONE TO GET CLOSER. AND THAT IS WHAT IS GO NG
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TO HAVE TO BE ACCOWPLI SHED. AND WORK WTH H'M AND HE W LL
TELL ME WHEN HE THI NKS YOU VE GOT TO THAT PO NT.

AND ALSO, |F YOU THI NK YOU VE GOT TO THE PO NT WHERE
YOU CAN, I N FACT, BLOCK OQUT ALL NOTI CED WORKS - -

MR COHEN:  YOUR HONOR, WE' RE --

THE COURT: -- OR --

MR. COHEN: -- WE ARE DO NG THAT.

THE COURT: THEN YOU CAN COVE | N AND SHOW ME THAT,
AND HE CAN ATTEST TO THAT, THEN FI NE.

MR. COHEN: YOUR HONOR, WE' RE DO NG THAT IN 99.4 OF
THE CASES NOW ACCORDI NG TO OUR MOST RECENT STATI STI CS.

THE COURT: WELL, | WANT HI M TO VERI FY THOSE
STATI STICS YOU JUST - -

MR COHEN:  WELL, YOUR HONCR - -

THE COURT: YOU HAVE TO KEEP IN M ND THAT |'M
TALKI NG TO THE WRONGDCER HERE. YOU HAVE TO SATI SFY ME NOW
I TS YOUR OBLI GATI ON, THAT YOU ARE NO LONGER A WRONGDCER.

MR, COHEN: BUT, YOUR HONOR, OUR PROBLEM | S THAT W\E
FEEL THE COURT IS NOT G VING US A STANDARD OTHER THAN TELLI NG
US TO TALK TO DR. NI CHOLS. WE THINK VE - -

THE COURT: OKAY. THE STANDARD IS GET I T DOWN TO
ZERO. DO YOU UNDERSTAND THAT?

MR COHEN:  WELL, YOUR HONOR, | DON T THI NK UNDER
WHAT THE 9TH CI RCUI T HAS SAI D THE STANDARD CAN BE G VEN.

THE COURT: WELL, THEN, YOU CAN TAKE IT UP WTH THE
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9TH CI RCUI T.

MR. COHEN: YOUR HONOR, ONCE AGAIN, | WOULD SI MPLY
REQUEST - -

THE COURT: |'M FI NI SHED, COUNSEL. | AM FI NI SHED.
| THINK |' VE MADE | T CLEAR. ONE OF THE THI NGS COUNSEL HAS TO
LEARN IS WHEN I T I'S TIME TO STOP. GO BACK AND GET WHAT NEEDS
TO BE DONE DONE.

DR. NI CHOLS WLL MEET WTH YOU. HE WLL MEET W TH
W TH PLAINTI FFS. ALSO, ONE OF THE OTHER THI NGS WE HAVE TO DO
| S WVE HAVE TO SET SOVE DATES FOR TRIAL.

MR. COHEN: YOUR HONOR, BEFORE WE CAN MOVE ON | F |
CAN JUST ASK FOR THREE REQUESTS. THE FIRST IS | WOULD ASK THAT
THE COURT STAY | TS ORDER SO THAT WE CAN DETERM NE HOW VE ARE
GOl NG TO PROCEED AND POTENTI ALLY - -

THE COURT: DENI ED.

MR. COHEN: SECOND OF ALL, | WOULD REQUEST AN
OPPORTUNI TY TO BE ABLE TO SAY SOMETHI NG, BECAUSE THIS IS MY
UNDERSTANDI NG | S THI' S CONFERENCE |'S UNDER SEAL. AND RI GHT NOW
THERE |'S ABSOLUTE SI LENCE AND UTTER CONFUSI ON ABOUT WHAT IS
GO NG ON W TH THI'S COMPANY. AND WE WOULD LI KE TO BE ABLE TO
PUT OUT SOME KIND OF STATEMENT EXPLAI NI NG THAT AS A CONSEQUENCE
OF THE COURT' S ORDER WE' RE NOT UP AND RUNNI NG, AS OPPOSED TO
THE CONSEQUENCE OF OUR TECHNOLOGY.

THE COURT: THAT'S FI NE.

MR. COHEN: THI RD, W TH RESPECT TO DR. N CHCLS,
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BEFORE WE MOVE ON TO SCHEDULING I N THE CASE AS A WHOLE, VE
WOULD AT LEAST LI KE BEFORE VEE WALK OUT OF HERE TO GET A
SCHEDULE, A VERY, VERY Tl GHT SCHEDULE AS TO WHEN WE CAN MEET
WTH DR NI CHOLS, AND WHAT DR. NI CHOLS' STANDARD I S.

THE COURT: HE' S RI GHT HERE, AND YOU CAN SPEAK W TH
HM | TOLD YOU WHAT THE STANDARD | S, TO GET |IT DOANN TO ZERO.
BUT HE HAS ALSO -- SOME OF YOU, HE'S TALKED WTH YOU. HE HAS
ENOUGH | DEA OF WHAT SOVE OF THE THI NGS ARE THAT CAN STILL BE
DONE TO ACHI EVE THAT.

AND HE WLL MEET WTH YOU, AND THEN HE' LL MEET W TH
PLAI NTI FFS.  AND | AUTHORI ZED HI M TO DO THAT SEPARATELY AS
APPROPRI ATE, JUST SO HE DOESN T HAVE TO DEAL WTH THI S BACK AND
FORTH AND BACK AND FORTH. BUT TRY TO HASH OUT THE PROBLEMS.

AND YOU CAN WORK OQUT A SCHEDULE WTH HIM  AND THEN,
I AM ALSO GO NG TO REFER YOU ALL BACK TO JUDGE LYNCH BECAUSE |
THINK IT'S TIME TO TALK SETTLEMENT AGAI N.

AND THAT MEANS THAT YOU TRY TO SETTLE IT. YOU,
TOO.

THE COURT: DON T -- DONT -- |I'MLOOKING AT YOU,
MR. FRACKMAN, AND ALL OF THE PEOPLE THERE AT YOUR TABLE.

MR. FRACKMAN: COUPLE OF COLLATERAL PO NTS, IF |
MAY, YOUR HONOR.

THE COURT: YES.

MR. FRACKMAN: IS TODAY'S TRANSCRI PT UNDER SEAL?

"M NOT SURE THERE' S ANY REASON WHY | T SHOULD BE ESPECI ALLY I F
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NAPSTER |I'S GO NG TO MAKE A STATEMENT, OBVIOQUSLY. AND VE
HAVEN T TALKED ABOUT ANYTHI NG THAT' S CONFI DENTI AL.

THE COURT: | DON' T THI NK THERE'S ANY REASON VWHY
THI'S TRANSCRI PT SHOULD BE UNDER SEAL, ACTUALLY.

MR FRACKMAN: | WOULD AGREE.

THE COURT: | MEAN, THI S HAS BEEN VERY, VERY
GENERAL.

MR COHEN: MAY | JUST HAVE ONE MOMENT, YOUR HONOR?

THE COURT: YES.

MR. FRACKMAN: SECOND, YOUR HONOR, |F THERE IS GO NG
TO BE ANY OF THIS TESTING -- AND | SUPPOSE WE CAN WORK THI S OUT
W TH DR NI CHOLS -- BUT ANY TESTI NG BY NAPSTER, WE WOULD
CERTAI NLY SUGGEST THAT | T WOULD BE APPROPRI ATE | F WE GET -- AND
' M SUGGESTI NG TWO BUSI NESS DAYS' NOTI CE BEFORE THEY ARE GO NG
TO TEST SO THAT WE CAN BE | NVOLVED TO THE EXTENT WE CAN BE
I NVOLVED | N WATCHI NG WHAT IS GO NG ON.

MR, COHEN: JUST TO CLARIFY, YOUR HONOR. | JUST
WANT TO MAKE SURE THAT | UNDERSTAND WHAT MR FRACKMAN | S
ASKI NG.  WHEN HE' S TALKI NG ABOUT TESTI NG, HE MEANS -- AM I
CORRECT TO ASSUME THAT YOU MEAN A SI TUATI ON WHERE VEE ALLOW
TRANSFERS TO GO THROUGH I N ORDER TO TEST THE SYSTEM AS OPPOSED
TO JUST GENERI C TESTI NG AT NAPSTER?

THE COURT: YES. YES.

MR. FRACKMAN:  YES.

THE COURT: AND THAT WOULD BE TO HAVE ONLY A
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TECHNI CAL PERSON PRESENT.

MR. FRACKMAN:  YES, JUST --

THE COURT: OR UNDER CI RCUMSTANCES THAT ARE AGREED
TO BY DR. NI CHOLS.

MR, COHEN:  YOUR HONOR, JUST SO THAT |'M ABSOLUTELY
CLEAR AND CAN ADVI SE My CLI ENT, | UNDERSTAND WHAT THE COURT 1S
SAYI NG | S THAT THERE ARE Cl RCUMSTANCES | N WHI CH WVE CAN TURN ON
FOR TESTI NG W TH KNOW.EDGE OF DR. NI CHOLS.

THE COURT: NOTIFY DR NI CHOLS | N ADVANCE AND
NOTI FY -- TWO DAYS NOTI CE AND NOTI FY MR. FRACKMAN OR THEI R
DESI GNATED REPRESENTATI VE -- AND JUST ONE, SO HE DOESN T HAVE
TO NOTI FY A WHOLE LOT OF PEOPLE.

MR, FRACKMAN:  THAT'S FINE, YOUR HONOR.

THE COURT: AND THEN, DR NI CHOLS SHOULD BE PRESENT,
| F HE DEEMS THAT APPROPRI ATE. AND PLAI NTI FFS MAY HAVE A -- YQU
KNOW A TECHNI CAL EXPERT PRESENT. | GUESS THAT'S YOU, RIGHT?

MR, FARMER: YES, YOUR HONOR. | CAN ONLY ASSUME SO.

THE COURT REPORTER: CAN | HAVE THE NAME OF THE
PERSON WHO | S SPEAKI NG?

MR. FRACKMAN: |'M SORRY. MR FRACKMAN. OH, THAT
WAS MR FARMER

WE' RE PREPARED TO TALK ABOUT SCHEDULI NG, TOO, YOUR
HONOR.

BEFORE WE GET TO THAT, ONE OTHER PO NT, AND | RAI SED

IT THE LAST TIME. WE WOULD LI KE TO MAKE AN APPLI CATI ON TO THE
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COURT FOR MONETARY RECOVPENSE FOR THE EXPENDI TURE OF ATTORNEYS
TIME AND DR. NICHOLS' TIME THUS FAR. AND VWE THINK THAT IT' S
APPROPRI ATE PERHAPS AT THIS TIME TO DO SO, AND WOULD ASK THE
COURT"' S GUI DANCE ON THAT.

THE COURT: WELL, WHAT ARE YOU I NTENDI NG TO DO, FILE
A MOTION I N THAT RESPECT?

MR. FRACKMAN:  YES, YOUR HONCR

THE COURT: WELL, JUST FILE A MOTION, | GUESS, OKAY?

MR, FRACKMAN:  VERY GOOD.

THE COURT: | CAN T TELL YOU ANYTHI NG MORE THAN THAT
OTHER THAN STAY W THI N THE GUI DELI NES, NOT TOO MANY
DECLARATI ONS, KEEP I T AS BRI EF AS PGSSI BLE.

MR, FRACKMAN:  YES.

THE COURT: AND WORK OUT A SCHEDULE W TH OPPCSI NG
COUNSEL FOR BRI EFI NG AND PUTTING I T ON MY CALENDAR

MR. FRACKMAN:  VERY GOCD.

THE COURT: WHAT ABOUT TRI AL?

MR, FRACKMAN:  YES, THAT'S WHERE | WAS GO NG TO,
YOUR HONOR. WE HAVE A SUGGESTI ON TO THE COURT. WE VE TALKED
ABOUT THI'S. WE WOULD I NTEND TO FI LE A MOTI ON FOR SUMVARY
JUDGVENT ON THE LI ABI LI TY | SSUES.

AND OUR PROPOSAL THAT WE' D BE ABLE TO MEET IF IT'S
SATI SFACTORY TO THE COURT - -

THE COURT: RIGHT. WE RE STILL OPERATI NG UNDER

I NJUNCTI ONS. THERE' S NEVER BEEN A MOTI ON FOR SUMVARY JUDGVENT.
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MR. FRACKMAN: THERE HAS NOT, YOUR HONOCR  WE' RE
PREPARED TO FI LE THE MOTI ON BY AUGUST 3RD, WHICH I THINK IS IN
THREE WEEKS, PERHAPS, FROM NOW

AND OUR SUGGESTI ON WOULD BE OPPOSI TI ON ON SEPTEMBER
4TH, REPLY SEPTEMBER 21ST, AND A HEARING | F THE COURT' S
AVAI LABLE AROUND OCTOBER 10TH.

MR, COHEN: YOUR HONOR, | JUST PO NT OUT THERE IS AN
APPEAL PENDI NG, AND |'M NOT SURE WHAT THE PENDENCY OF THE

APPEAL | S, WHETHER I T'S APPROPRI ATE TO GO FORWARD W TH ANY OF

THI S.

MR. FRACKMAN: OF COURSE IT IS

MR, OPPENHEIM I T'S ONLY ON THE | NJUNCTI ON, NOT ON
LI ABI LITY.

THE COURT: THE APPEAL |'S ON THE I NJUNCTI VE RELI EF,
RIGHT? | THINK THAT'S CORRECT. | MEAN, YOU CAN ADDRESS THAT

I N YOUR OPPOCSI Tl ON.

MR, PULGRAM  YOUR HONOR?

THE COURT: YES.

MR. PULGRAM W TH RESPECT TO THESE MATTERS,
GENERALLY, THESE CASES LEI BER, RI AA ARE COORDI NATED | N THE MDL
W TH A NUMBER OF OTHER CASES. WE DO NOT HAVE THOSE PARTI ES
HERE. | T SEEMS TO US THAT THERE SHOULD BE A PLAN FOR THE MDL.
AND THAT | N ADVANCE OF THAT, |F SUMMARY JUDGVENT | S AN APPROACH
THAT THEY WANT TO TAKE -- AND THESE ARE THE FI RST WORDS THAT

WE' VE HEARD ABOUT I T -- THAT WE SHOULD SIT DOAN W TH THE
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PLAI NTI FFS.  WE SHOULD TRY TO COME UP WTH A RECOMMENDED COURSE
FOR DI SPOSI NG OF THE ENTI RE MDL, AND THOSE | SSUES WHI CH ARE
COVMON OR NOT COMVON | N THE VARI QUS CASES.

THE COURT: WELL, FIRST OF ALL, LET'S GET SOMETHI NG
CLEAR W TH RESPECT TO THE MDL. WHO S NOT HERE? MR KING IS
NOT HERE?

MR. FRACKMAN:. M STER -- | GQUESS IT'S MR KING MR
CATES - -

THE COURT: H' S CASE WAS FI LED HERE.

MR, FRACKMAN:  MR. CATES --

THE COURT: WH CH CASES ARE HERE BY VI RTUE OF MDL,
BUT WERE FI LED I N ANOTHER DI STRI CT?

MR, FRACKMAN: MR, CATES WAS FI LED I N THE CENTRAL
DI STRI CT OF CALI FORNI A.

THE COURT: WELL, | JUST DI D SOVE CRDERS W TH
RESPECT TO MR. CATES CASE.

MR, PULGRAM  OKAY. AND TWO OTHER CASES THAT WERE
NOT FI LED.

MR, FRACKMAN: DR. DRE AND METALLI CA VERE FI LED I N
THE CENTRAL DI STRI CT OF CALI FORNI A.

THERE ARE SOVE RECENT CASES. |'M NOT SURE WHERE
THEY HAVE BEEN FI LED. PERHAPS MR. PULGRAM KNOWS.

THE COURT: WE HAVE THESE COME DRI BBLING I'N, BUT A
LOT OF THEM END UP HAVI NG BEEN FI LED HERE.

MR, PULGRAM  ONLY TWO CASES OTHER THAN MR. CATES,
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THE PRO SE CASE, WERE FI LED OUTSI DE OF THI' S JURI SDI CTI ON.
THOSE WERE MR KING S CASES. AND, YOUR HONOR, THOSE HAVE BEEN
RESOLVED.

WE ARE NOT GO NG TO BE GO NG TO TRIAL WTH MR KI NG
AND H'S TWO SOUTHERN CALI FORNI A CASES. SO EVERY CASE FI LED
AGAI NST NAPSTER IS PENDING IN THI S COURT AND WLL NEED TO BE
TRI ED AND DI SPOSED OF HERE.

SO THAT THERE ARE NOW 12 CASES THAT ARE PENDI NG, AND
OUR VIEW IS SUWWARY JUDGVENT, IF IT'S THE APPROPRI ATE WAY TO
DI SPOSE OF THI NGS, WE CAN | DENTI FY WHAT THOSE | SSUES ARE. VWE
NEED TO CLOSE DI SCOVERY ON WHATEVER THOSE | SSUES ARE.

WE NEED TO MAKE SURE THAT THIS IS DONE IN A WAY THAT
'S THE MOST EFFECTI VE OF DI SPOSI NG OF ALL THE COURTS (SIC) THAT
YOU HAVE ON YOUR DOCKET AT THI S PO NT.

THE COURT: HAVE YOU CONFERRED W TH THE PLAI NTI FFS
IN THE OTHER CASES?

MR, FRACKMAN:  ON THI S PARTI CULAR | SSUE, YOUR HONOR?

THE COURT: YES.

MR. FRACKMAN: NO, WVE HAVEN T, ALTHOUGH VWE HAVE BEEN
CONFERRI NG GENERALLY. I N ALL DUE RESPECT, YOUR HONOR, THOSE
OTHER CASES | NVOLVE A RECORDI NG OR A COVPGCSI TI ON HERE OR THERE.
THEY ARE COORDI NATED AT THI S PO NT FOR DI SCOVERY PURPGCSES,
PRETRI AL PURPOSES, BUT NOT FOR TRI AL.

THE COURT: WELL, THEY SHOULD BE COORDI NATED FOR

MOTI ON PURPOSES. MAYBE THEY WOULD END UP BEI NG COORDI NATED FOR
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TRI AL PURPOSES. AND THE REASON | ASKED ABOUT THE MDL COVPONENT
OF THIS, THIS WHOLE LEXI CON | SSUE, WHICH STILL IS WTH US,
BECAUSE CONGRESS | S NEVER -- ALTHOUGH THEY HAVE LEG SLATI ON,
THEY HAVE HAD BI LLS I N AT VARI OUS TI MES TO DEAL W TH THE
LEXI CON | SSUE, THEY NEVER -- THEY NEVER HAVE.

AND SO -- BUT IT SEEMS TO ME THAT THAT' S PROBABLY
ACADEM C. | CAN SEND MR. CATES BACK TO SOUTHERN CALI FORNI A.

MR. FRACKMAN:  YES.

MR, PULGRAM  AND THERE ARE TENS OF THOUSANDS OF
RECORDI NGS OR COWVPOSI TI ONS | NVOLVED I N THESE OTHER CASES.
THERE ARE SOVE Bl G COMPANI ES AND THERE ARE SOME BI G | NTERNET
SITES, FOR EXAMPLE.

MR, FRACKMAN:  BUT, YOUR HONOR, THERE'S NO REASON
VWHY SUMMARY JUDGMENT CANNOT BE HANDLED ON A CASE- BY- CASE BASI S.
WE' D CERTAI NLY BE HAPPY TO COORDI NATE. BUT WE' RE - -

THE COURT: WELL, HOLD ON. HOLD ON. NAPSTER IS A
DEFENDANT, RIGHT, I N ALL OF THOSE CASES, RI GHT?

MR, FRACKMAN:  YES.

THE COURT: ARE THERE | SSUES, POTENTI AL | SSUES OF
COLLATERAL ESTOPPEL OR | SSUE PRECLUSI ON AND SO FORTH? NOT
AGAI NST YOU, MAYBE, BECAUSE -- BUT AGAI NST NAPSTER

MR, FRACKMAN: | F THEY LOSE OR | F THEY WN? | F THEY
LOSE, | SUPPCSE - -

THE COURT: | F THEY LOSE, YES.

MR. FRACKMAN:  WELL, WHEN THERE' S A FI NAL JUDGVENT
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ENTERED | SUPPOSE THERE WOULD BE, BUT THAT'S THE WAY IT IS
NORMALLY.

THESE | SSUES ON LI ABI LI TY DO NOT PARTI CULARLY VARY.
AND | F THERE WAS NO CONSOLI DATI ON OR COORDI NATI ON DUTY THERE
WOULD El THER BE COLLATERAL ESTOPPEL OR THERE WOULDN' T. THI'S
1S --

THE COURT: WELL, | TELL YOU WHAT. YOU WORK OUT
W TH ALL THE OTHER PLAI NTI FFS | N THESE CASES THAT ARE HERE,
BECAUSE THEY WERE FILED IN THI'S DI STRI CT.

MR FRACKMAN: Rl GHT.

THE COURT: \HI CH LEAVES OUT THE METALLICA, DR DRE
CASES, | GUESS, AND MR. CATES' CASE. AND TALK W TH THE COUNSEL
I N THOSE CASES AND WORK OUT A SCHEDULE.

MR FRACKMAN. OKAY. | F THE PARTIES IN THE OTHER
CASES AGREE, WOULD THE SCHEDULE THAT | OUTLINED TO THE COURT BE
ACCEPTABLE?

THE COURT: THAT'S FINE. AND WHAT | WOULD ASK THAT
VE DO, YOU KNOW G VEN THE FACT THI'S HAS BEEN GOl NG ON FOR
AWHI LE, 1S THAT DEFENDANTS FILE THEI R OPPOSI TI ON AND NOT COME
RUNNI NG | N HERE:

" DI SCOVERY, DI SCOVERY, DI SCOVERY," YOU KNOW

AND FILE A 56 (F) AFFIDAVIT. BUT FILE IT IN THE CONTEXT OF
HAVI NG FI LED AN OPPOSI TI ON, UNDERSTANDI NG THAT YOU MAY BE
PERM TTED TO FILE A SUPPLEMENTAL. AND TELL ME:

"OKAY. HERE IS WHAT WE STILL NEED DI SCOVERY ON
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AND WHY," AND I T WLL MAKE MORE SENSE TO ME IN THE
CONTEXT OF YOUR OPPCSITION | F YOU FILE THAT. AND I F | CONCLUDE
THAT THERE IS SOMVE FURTHER DI SCOVERY THAT YOU NEED BEFORE YOQU
CAN ADEQUATELY RESPOND TO THE MOTION, THEN I'LL G VE YOU TI ME
TO DO DI SCOVERY AND THEN SUPPLEMENT YOUR OPPOSI TI ON AND EXTEND
THE SCHEDULE.

MR, FRACKMAN:  OKAY.

THE COURT: OKAY?

MR, PULGRAM  YOUR HONOR, WE WOULD BE PREPARED TO DO
THAT. | T WOULD SEEM TO US THAT BRI EFI NG UP ALL OF THE SUMVARY
JUDGVENT ARGUMENTS BEFORE HAVI NG THAT DI SCOVERY TAKEN AND
BEFORE | NVOLVI NG WHAT HAVE BEEN LONG- STANDI NG AND DI FFI CULT
DI SCOVERY | SSUES WOULD BE A BIT OF RUNNI NG UP AHEAD OF
OURSELVES HERE.

WE BELI EVE THAT WE SHOULD RESOLVE THE DI SCOVERY
| SSUES THAT HAVE BEEN OUTSTANDI NG NOW FOR SEVERAL MONTHS | N
THI'S CASE I N ORDER FOR US TO GET THE | NFORMATI ON THAT WE NEED
TO OPPCSE.

THE COURT: WELL, | NEED TO SEE WHAT THE MOTI ONS
ARE, THE G ST OF THEM AND SO FORTH.

BELI EVE ME, FROM My EXPERI ENCE THAT WORKS MUCH
BETTER. | KNOW SO THAT'S WHAT WE' RE GO NG TO DO. BUT YQU VE
GOT TO GET EVERYBODY ELSE ON BOARD W TH THE SCHEDULE THAT
EVERYBODY CAN LIVE W TH.

MR. FRACKMAN:  WE W LL DO THAT.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47

THE COURT: BECAUSE | DON' T WANT TO DO THESE, YOU
KNOW AD SERATI M AND THEN SOMVEBODY ELSE COVES | N AND MAKES A
DI FFERENT ARGUMENT. AND | T DOES PRESENT PROBLEMS OF, YOU KNOW
COLLATERAL ESTOPPEL.

MR PULGRAM SO WE W LL BE PREPARED - -

THE COURT: SO --

MR. PULGRAM -- HERE TO MEET AND CONFER W TH MR
FRACKMAN AND THE OTHER PLAI NTI FFS REGARDI NG THESE CASES.

THE COURT: YES. AND THERE ARE A NUMBER OF THEM
NOW THERE' S SOVE OUTFI T THAT JUST FI LED SOVETHI NG, PLATI NUM
OR SOVEBODY.

MR. FRACKMAN:  YES, | SAW THAT.

THE COURT: | DON T KNOW HOW MANY, YOU KNOW

MR, FRACKMAN: | DON T ANTI Cl PATE THAT THERE W LL BE
A PROBLEM COORDI NATI NG.

THE COURT: YES.

MR. FRACKMAN: AND AS | SAID, WE SUGGEST THAT
SCHEDULE AND WVE W LL TRY AND COCRDI NATE THAT W TH THE REMAI NI NG
PARTI ES.

THE COURT: RIGHT. RIGHT. NOW ALSO WHERE DO - -
DOES THAT CASE | NVOLVI NG CASANOVA, VWHERE IS THAT NOWP

MR, FRACKMAN: WE' VE BEEN - -

THE COURT: COUNSEL FOR CASANOVA, OR WHOEVER?

MR. FRACKMAN: DON T KNOW

THE COURT: CASANOVA IS NO LONGER I N THE CASE?
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WE' VE BEEN KEEPI NG THEM ADVI SED OF

THESE PROCEEDI NGS AS LI Al SON COUNSEL.

THE COURT: THEY WERE TO FI LE AN AMENDED COVPLAI NT

OR SOVETHI NG LI KE THAT?

MR,  FRACKMAN:

I DON T REMEMBER THAT, YOUR HONOR.

THE COURT: WASN T THAT CORRECT? REMEMBER WE SAI D

WE COULDN T CERTIFY A CLASS OF SUCH AND SUCH, OF THE WHOLE

WORLD.

THE LAW CLERK:

RI GHT.

THE COURT: AND SO WERE THEY G VEN LEAVE TO AMEND

THEI R COVPLAI NT OR WAS | T TO REDEFI NE THE CLASS? THEY WERE

Gl VEN LEAVE ALONG THOSE LI NES, ANYWAY.

MR.  FRACKMAN:

I F YOUR HONOR W SHES | CAN ATTEMPT TO

FIND OUT AND NOTI FY THE COURT.

THE COURT: YES, AND SEE WHERE THEY ARE I N THE

PROCESS, AS VELL.

I THI NK ALSO THERE WAS A PROBLEM OF ADEQUACY OF

REPRESENTATI ON. SO - -

MR PULGRAM  WE' VE NOT HEARD FROM - -

THE COURT: |

DI DN T KNOW VWHETHER | T WAS | MPORTANT

THEY HAVEN T SHOWN UP LATELY OR NOT.

MR.  FRACKMAN:

VELL, YOUR HONOR HAS BEEN LI M TI NG,

THI NK, THE NUMBER OF PARTI Cl PANTS.

THE COURT: PARTI Cl PATI ON.

MR, FRACKMAN:

PARTI CI PATI ON.
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MR PULGRAM  WE' VE NOT HEARD AN | NTENTI ON ON THEI R
PART TO SEEK AN AMENDED CLASS CERTI FI CATI ON.

MR. FRACKMAN: THEY HAVE BEEN EXPRESSI NG SOMVE
I NTEREST, HOWEVER, | N THE PROCEEDI NGS, AND WE' VE BEEN ADVI SI NG
THEM SO VE W LL FIND OQUT AND ADVI SE COUNSEL AND THE COURT.

THE COURT:  OKAY.

MR. FRACKMAN: OR HAVE THEM ADVI SE COUNSEL AND THE
COURT.

THE COURT: OKAY. MAYBE WHAT YOU COULD DO IS IN
CONNECTION WTH THIS SUBM T JUST A JO NT STATEMENT ON BEHALF OF
ALL OF THE PLAI NTI FFS W TH RESPECT TO SCHEDULI NG AND MOTI ONS
AND VWHAT MOTI ONS THEY | NTEND TO PURSUE.

I CERTAI NLY WANT A COORDI NATED BRI EFI NG AND NOT HAVE
DUPLI CATI VE BRIEFING | DON' T WANT TO GET PAPERS FROM THREE
SETS OF PLAINTIFFS OR FIVE OR SI X SETS OF PLAI NTI FFS, YOU KNOW
ESSENTI ALLY ALL MAKI NG THE SAME ARGUMENT. SO THAT SHOULD ALL
BE COORDI NATED, OKAY?

MR, FRACKMAN:  THAT WON' T BE A PROBLEM

THE COURT:  OKAY.

MR. FRACKMAN: MAY | RAI SE ONE OTHER HOUSEKEEPI NG
| SSUE, YOUR HONCR, THAT |I'M REM NDED OF? | T DOESN T APPLY TO
THI'S TRANSCRI PT BECAUSE | T'S NOT SEALED. BUT ON THE OTHER
TRANSCRI PTS YOUR HONOR HAS PERM TTED US TO MAKE ONE COPY FOR
GENERAL COUNSEL, WHICH WE' VE DONE W TH THE PROVI SO THAT IT'S

NOT TO BE DI STRI BUTED OR DI SCUSSED OR RELEASED.
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WE HAVE BEEN KEEPI NG DR. NI CHOLS' REPORTS

CONFI DENTI AL FROM EVERYBCODY EXCEPT THE MJLTI DI STRI CT

PLAI NTI FFS.

VE WOULD ALSO ASK THE COURT FOR PERM SSI ON TO

PROVI DE THOSE TO OUR CLI ENTS AGAI N SI MPLY JUST TO GENERAL

COUNSEL FOR EACH OF THE FI VE COWVPANI ES.

THE COURT:

THAT" S FI NE.

MR, FRACKMAN:  THANK YOQOU.

THE COURT:

OKAY?

MR PULGRAM  ONE HOUSEKEEPI NG PO NT W TH RESPECT TO

HE TRANSCRI PT.

THE COURT:

| DON T DO HOUSEKEEPI NG, MR PULGRAM |

TOOK THIS JOB SO | WOULDN T HAVE TO DO HOUSEKEEPI NG.

MR, PULGRAM  ACTUALLY, I T HAS TO DO W TH YOUR

TRUSTY COURT REPORTER.

WE WOULD LIKE TO GET THI' S TRANSCRI PT AS

SOON AS POSSI BLE, YOUR HONOR.

THE COURT:

YOU WORK | T OUT W TH HER.

MR, PULGRAM WE W LL CERTAINLY.

THE COURT:

BACKLOG.

OKAY? SHE KNOWS HER SCHEDULI NG AND

NOW W TH RESPECT TO ANOTHER DATE, WHY DON' T WE DO

THI S?

IF, I'N FACT, YOU RE GO NG TO NOTI CE MOTI ONS WHY

DON' T WE JUST USE THESE DATES UNLESS YOU NEED TO BRING I T ON

THE CALENDAR EARLI ER,

IN WHI CH CASE YOU CAN DO THAT.
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OR MR. NI CHOLS CAN NOTI FY ME OR YOU CAN NOTI FY, YOU

KNOW
"WE' RE CLEAN AS A WHI STLE NOW AND EVERYTHI NG | S

GO NG GREAT, AND YOU RE GO NG TO REALLY APPROVE OF

US NOW " OKAY?

ANY REASON WHY YOU SHOULDN T GO BACK AND TALK TO
JUDGE LYNCH BEFORE YOU GEN UP ALL THI S SUMVARY JUDGVENT PAPER?

MR, COHEN: YOUR HONOR, ABSOLUTELY NO REASON AT ALL
VWHY WE SHOULDN' T.

THE COURT: WELL, LET ME TALK WTH H M

AND WHEN | SAY "TALK WTH H M |'M JUST GO NG TO
CALL HIM UP AND ASK H'M YOU KNOW |'VE | NSTRUCTED YQU
PEOPLE -- OR HE CAN CALL YOU. | GUESS HE PROBABLY HAS YOUR
NUMBERS.

OR YOU CALL HI M SOVETI ME W THI N THE NEXT WEEK AND
TRY TO WORK OUT A DATE, OKAY?

AND ALSO DR. NICHOLS DID ASK ME THI'S: | DON T THI NK
I TS APPROPRI ATE THAT HE SIT IN ON THE SETTLEMENT CONFERENCES.
BUT I DO THINK I'T IS APPROPRI ATE | F JUDGE LYNCH WOULD LI KE TO
BE ABLE TO CONTACT HI M FOR TECHNI CAL ADVI CE THAT HE BE ABLE TO
DO THAT.

MR, FRACKMAN:  YES.

THE COURT: AND I ASSUME NOBODY WOULD HAVE ANY
OBJECTI ON TO THAT, RIGHT?

MR. FRACKMAN: WE HAVE NO PROBLEM
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MR, COHEN: THAT' S FI NE.

THE COURT:  OKAY.

MR. COHEN: ONE LAST CLARI FI CATI ON, YOUR HONOR, AND
THEN |' LL STOP ASKI NG FOR CLARI FI CATI ONS, AT LEAST FOR TODAY.

JUST SO | UNDERSTAND THE PROCEDURE WE' RE GO NG TO
WORK W TH DR. NI CHCLS.

WE ARE GO NG TO TEST THE SYSTEM  AND | JUST WANTED
TO MAKE SURE | UNDERSTAND THE MECHANI SM FOR GETTI NG BACK BEFORE
YOUR HONOR WHEN WE BELI EVE THE SYSTEM | S | N ACCORDANCE W TH THE
COURT" S W SHES.

THE COURT: ElI THER TALK TO DR. NI CHOLS AND HE CAN
NOTI FY ME:

"I THHNK I TS TIME TO PUT I T ON THE CALI FORNI A"

AND SO ON AND SO FORTH.

OR, YOU KNOW | F HE SAYS:

"YOU KNOW YOU RE CRAZY. YQU STILL GOT A LOT

MORE TO DO, " AND YOU DI SAGREE, THEN SEND ME A LETTER
W TH COPY TO COUNSEL.

MR COHEN:  YOUR HONOR, WE' RE OBVI OQUSLY | NTERESTED
I N EXPEDI TING THI S PROCESS | ALLUDED TO.

THE COURT: | UNDERSTAND.

MR, COHEN: WE HAVE A COWPANY THAT | S ESSENTI ALLY
NOW NOT OPERATI NG, AND I T IS SUFFERI NG

AND VEE JUST WANT TO MAKE SURE THAT WE ARE ABLE TO BE

HEARD AS EXPEDI Tl OQUSLY AS PGSSI BLE.
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THE COURT: WELL, THEN, |'M NOT TELLI NG YOU NOT TO.

LET ME KNOW AND PUT IT ON THE CALENDAR. OKAY?

SO YOU JUST SEND A LETTER TO MY COURTROOM DEPUTY AND
COPY TO COUNSEL, OKAY?

THANK YOU.

MR. FRACKMAN:  THANK YOU, YOUR HONOR.

( THEREUPON, THI S HEARI NG WAS CONCLUDED. )
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CERTI FI CATE OF REPORTER
I, KATHERI NE POPE WYATT, THE UNDERSI GNED, HEREBY
CERTI FY THAT THE FOREGO NG PROCEEDI NGS WERE REPORTED BY ME, A
CERTI FI ED SHORTHAND REPORTER, AND WERE THEREAFTER TRANSCRI BED
BY ME I NTO TYPEWRI TI NG THAT THE FOREGO NG | S A FULL, COMPLETE
AND TRUE RECORD OF SAI D PROCEEDI NGS.
| FURTHER CERTI FY THAT | AM NOT OF COUNSEL OR
ATTORNEY FOR ElI THER OR ANY OF THE PARTIES I N THE FOREGO NG
PROCEEDI NGS AND CAPTI ON NAMED, OR I N ANY WAY | NTERESTED I N THE
OUTCOVE OF THE CAUSE NAMED | N SAI D CAPTI ON.
THE FEE CHARGED AND THE PAGE FORMAT FOR THE
TRANSCRI PT CONFORM TO THE REGULATI ONS OF THE JUDI Cl AL
CONFERENCE.
FURTHERMORE, | CERTIFY THE | NVO CE DOES NOT CONTAI N
CHARGES FOR THE SALARI ED COURT REPORTER S CERTI FI CATI ON PACE.
IN WTNESS WHEREOF, | HAVE HEREUNTO SET MY HAND THI S

11TH DAY OF JULY, 2001.
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