
IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF VIRGINIA

Alexandria Division
)

UNITED STATES OF AMERICA )
)
) Crim. No. 01-405-A
)

BRIAN PATRICK REGAN, )
)

Defendant. )

GOVERNMENT’S RESPONSE TO
DEFENDANT’S MOTION TO RECONSIDER TRIAL DATE

The United States of America, by undersigned counsel, hereby supports defense

counsel’s motion to reconsider the trial date in the above-entitled matter.  In support of

this position, the Government states as follows:

1. The Government can and will be ready to begin trial on May 29, 2002.

2. While we do not concur in each ground cited by defense counsel in support of

its motion to reconsider,1 the Government does believe that its motion sets out a

number of grounds which warrants a continuance.   These grounds include the

following:

A. The Court has found that the appointment of a mitigation specialist is

“reasonably necessary for the representation of the Defendant under 21 U.S.C. Seciton

848(q)(10)(B).”  The Defendant’s motion indicates that, in light of the trial schedule set

by the Court,  “[N]o mitigation expert that counsel have identified is willing to get

involved in this case.” Motion to Reconsider Trial Date, at page 3.  Defense counsel

                                                            
1 In particular, we do not agree with defense counsel’s characterization of
the state of discovery and do not agree that this is a basis for reconsideration or a
continuance.
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further represents that they contacted various mitigation specialists without success,

and have attached affidavits from a number of experts.

B. Defense counsel represents that less than six weeks from notice to jury

selection is insufficient time to prepare to counter the government’s death penalty case.

The Government believes that this representation is made in good faith by counsel who

reasonably believe they cannot gather such mitigation evidence as they believe exists,

even if the Government ultimately argues and asserts that such evidence does not

mitigate the crimes for which Regan, at the death penalty phase, will stand convicted.

C. Defense counsel advises the Court that it will take 45 to 60 days to complete

an SCI background investigation of the mitigation specialist and that it will take at least

four weeks to get the specialist even an interim codeword clearance.  While there is

much work which the Government believes a mitigation specialist can do without a

security clearance, the Government agrees that it is appropriate for the mitigation

specialist to have a security clearance at a level that permits the specialist to speak with

Regan about the nature of his work history.

D. Defense counsel advises the Court that it intends to make significant

challenges to the death penalty notice in this case, including a challenge as to the

proportionality of the death penalty in an attempt espionage case and an attack on the

non- statutory aggravating factors.  The Government, of course, is confident that its

death penalty notice, and the applicability of the death penalty to a case of this nature,

is entirely consistent with the law.  However, in light of defense counsel’s

representations that it plans on these various legal challenges to the applicability of the

death penalty, the Government believes this is an appropriate consideration for the

Court in determining whether to reconsider the trial date.
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WHEREFORE, the Government supports defense counsel’s request for

reconsideration of the trial date.

Respectfully submitted,
PAUL J. McNULTY
UNITED STATES ATTORNEY

 By: _____________________
Randy I. Bellows
Patricia M. Haynes
James P. Gillis
Assistant United States Attorneys
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