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ATLANTIC RECORDING CORPORATION,

a corporation; ARISTA RECORDS, INC., A
corporation, BMG MUSIC, a general partnership;
CAPITOL RECORDS, INC., a corporation;
ELEKTRA ENTERTAINMENT GROUP INC,, a
corporation; INTERSCOPE RECORDS, a general
partnership; LAVA RECORDS LLC, a limited
liability corporation; LOUD RECORDS LLC, a
limited liability corporation; MAVERICK
RECORDING COMPANY, a joint

venture; PRIORITY RECORDS, LLC,

a limited liability company; SONY MUSIC COMPLAINT FOR DIRECT
ENTERTAINMENT INC., a corporation; AND CONTRIBUTORY

) Hon.
)
)
)
)
)
)
)
)
)
)
%
UMG RECORDINGS, INC., a corporation; ) COPYRIGHT
)
)
)
)
)
)
)
)
)
)
)
)

Case No.

VIRGIN RECORDS AMERICA, INC., a INFRINGEMENT
corporation; WARNER BROS. RECORDS, INC,,

a corporation; and ZOMBA RECORDING

CORPORATION, a corporation,

Plaintiffs,

JOSEPH NIEVELT

Defendant.

NOW COME Plaintiffs by their counsel, and for the Complaint state as follows:

NATURE OF THE ACTION

1. This is an action for direct and contributory copyright infringement arising
out of the knowing and willful conduct of Defendant. Defendant has hijacked an
academic computer network and installed on it a marketplace for copyright piracy that is

used by others to copy and distribute music illegally. In addition to operating this piracy


http://www.findlaw.com/

marketplace that facilitates direct copyright infringement by others, Defendant is
committing direct copyright infringement himself by copying and distributing hundreds
of sound recordings over his system without the authorization of the copyright owners.

2. Defendant has established, maintains, and controls this self-contained
system that uses the resources of the Michigan Technological University computer
network and is accessible to all of the users of the University network. This system
operates similarly to the Napster system, which was shut down by a federal court
injunction due to its blatant facilitation of copyright infringement. Thus, Defendant has
taken a network created for higher learning and academic pursuits and converted it into
an emporium of music piracy where copyright infringement is simplified down to the
click of a computer mouse. Like Napster, Defendant’s system provides users of the
University network with infrastructure and facilities for committing copyright
infringement. Those facilities include access to a central computer server, a continuously
updated index of infringing recordings available on Defendant's own system, and a
method that facilitates the rapid and efficient copying and distribution of those
recordings. Users connect to the computer server operated by Defendant at the Internet

site, “www.mtu.flatlan.com,” to search for, locate, and make copies of Plaintiffs’

copyrighted sound recordings that are being made available by other users of the
network; those copies are then distributed further for copying by other users, all without
the authorization of the copyright owners.

3. All of the most popular sound recordings, as well as many up and coming
artists, are being infringed through Defendant’s system. Schedule A to this Complaint,

which is incorporated herein, provides a list of some of the songs that are unlawfully



being copied over the Defendant’s system (“the Copyrighted Recordings”). Among the
well known artists are Bruce Springsteen, Janet Jackson, U2, Christina Aguilera, Billy
Joel, Dave Matthews Band and Britney Spears.

4. Defendant is acutely aware of the infringing activity occurring through his
system since he himself is copying and distributing hundreds of sound recordings over
his system without the authorization of the copyright owners. The sound recordings
being distributed by Defendant himself include works by Christina Aguilera, Queen,
Weezer, Korn and the Furythmics.

5. Defendant's conduct has caused and continues to cause Plaintiffs grave
and irreparable harm.

JURISDICTION AND VENUE

6. This is a civil action for damages and injunctive relief for copyright
infringement under the Copyright Law of the United States, 17 U.S.C. sections 502, 504,
and 50S.

7. This Court has jurisdiction of this action under 17 U.S.C. section 501(b);
28 U.S.C. section 1331; and 28 U.S.C. section 1338(a).

8. This Court has personal jurisdiction over Defendant in that Defendant
resides is in this District. In addition, a substantial part of the acts of infringement
complained of herein occurred in the State of Michigan.

9. Venue is proper in this District under 28 U.S.C. section 1400(a) because
Defendant resides in Houghion, Michigan on the campus of Michigan Technical

University.



THE PARTIES

10.  Plaintiff Atlantic Recording Corporation, is a corporation duly organized
and existing under the laws of the State of Delaware, with its principal place of business
in New York.

11.  Plaintiff Arista Records, Inc. is a corporation duly organized and existing
under the laws of the State of Delaware, with its principal place of business in New York.

12.  Plaintiff BMG Music is a New York general partnership, with its principal
place of business in New York.

13.  Plaintiff Capitol Records, Inc. is a corporation duly organized and existing
under the laws of the State of Delaware, with a place of business in New York.

14.  Plaintiff Elektra Entertainment Group Inc. is a corporation duly organized
and existing under the laws of the State of Delaware, with its principal place of business
in New York.

15.  Plaintiff Interscope Records is a California general partnership, with its
principal place of business in the State of California.

16.  Plaintiff Lava Records LLC is a limited liability corporation duly
organized and existing under the laws of the State of Delaware, with its principal place of
business in the State of New York.

17.  Plaintiff Loud Records LLC is a limited liability corporation duly
organized and existing under the laws of the State of Delaware, with its principal place of

business in the State of New York.



18.  Plaintiff Maverick Recording Company is a joint venture between
Maverick Records and Warner Bros. Records Inc., organized and existing under the laws
of the State of California, with its principal place of business in California.

19.  Plaintiff Priority Records, LLC is a limited liability company duly
organized and existing under the laws of the State of Delaware, with its principal place of
business in California.

20.  Plaintiff Sony Music Entertainment Inc. is a corporation duly organized
and existing under the laws of the State of Delaware, with its principal place of business
in New York.

21.  Plaintiff UMG Recordings, Inc. is a corporation duly organized and
existing under laws of the State of Delaware, with its principal place of business in
California.

22.  Plaintiff Virgin Records America, Inc. is a corporation duly organized and
existing under the laws of the State of California, with a place of business in New York.

23.  Plaintiff Warner Bros. Records Inc. is a corporation duly organized and
existing under the laws of the State of Delaware, with its principal place of business in
the State of California.

24. Plaintiff Zomba Recording Corporation is a corporation duly organized
and existing under the laws of the State of New York, with a place of business in New
York.

25. Defendant Joseph Nievelt is an individual who is currently a student at

Michigan Technology University and whose domicile is in Royal Oak, Michigan.



PLAINTIFFS’ BUSINESS

26.  Plaintiffs are engaged in the business of producing sound recordings, and
manufacturing, distributing, selling, and/or licensing the distribution and sale of their
sound recordings in phonorecords (as defined in 17 U.S.C. section 101, and including,
without limitation, compact discs and other digital formats). Plaintiffs are among the
leading manufacturers of such phonorecords in the United States.

27.  Plaintiffs have invested and continue to invest substantial sums of money,
as well as time, effort, and creative talent, to discover and develop recording artists, and
to create, manufacture, advertise, promote, sell, and license phonorecords embodying the
performances of their exclusive recording artists. Plaintiffs, their recording artists, and
others are compensated for their creative efforts and monetary investments largely from
the sale and distribution of phonorecords to the public and from other exploitation of such
phonorecords.

28.  Plaintiffs are the copyright owners or owners of exclusive rights under
copyright with respect to certain copyrighted sound recordings embodied in their
phonorecords, including but not limited to those listed on Schedule A attached hereto and
incorporated by reference herein. Each Plaintiff has applied for and/or received
Certificates of Copyright Registration from the Register of Copyrights for its
Copyrighted Recordings. Each Plaintiff has the exclusive rights, among other things, to
"reproduce the [Copyrighted Recordings] in copies or phonorecords,” and to "distribute
copies [of the Copyrighted Recordings] or phonorecords . . . to the public." 17 U.S.C.

sections 106(1) and 106(3).



UNIVERSITY LOCAL AREA NETWORKS

29. Every university provides their faculty, students, and staff with access to
computer services and resources. Such computer resources are provided to assist faculty
and students in their academic endeavors, and to assist staff in the administration of
university affairs. Two such computer resources are access to the Internet and provision
of access to a university Local Area Network, or "LAN."

30. Access to the Internet by university internet users is typically done
through a T1 or T3 connection that provides for very high speed access, allowing use of
the Internet in a very quick and efficient manner that is far superior to much slower "dial
up" access over telephone lines. Many university Internet users use their high speed
Internet access not for academic pursuits, but to connect to and use certain Internet "peer-
to-peer” networks for the purpose of unlawfully copying and distributing copyrighted
sound recordings and other copyrighted content to and from their personal computers.
The most notorious of such systems was the Napster system, which was shut down by a
federal court injunction. Other similar systems such as the Kazaa system are the subject
of pending litigation in the U.S. District Court for the Central District of California
brought by copyright holders including Plaintiffs here.

31. Copyright infringement over university networks has become a serious
problem for Plaintiffs and other copyright owners, as well as for universities. Recent
statistics have indicated that, at some universities, nearly 50% of the available Internet
computer resources (known as "bandwidth") are being used for the unauthorized copying
and distribution of copyrighted material. Such conduct has greatly taxed the capacity of

university computer network resources and has greatly increased the cost of providing



and maintaining those resources. Additionally, these file-trading systems raise liability
and security concerns for universities. In response, many universities have restricted or
banned entirely access to such infringing peer-to-peer systems from computers that are
part of the universities' networks.

32.  In part, at least, because such restrictions limit the ability of university
network users to illegally copy music and other copyrighted material from outside the
university network (over Internet peer-to-peer systems), some individuals have sought to
replicate such peer-to-peer systems (i.e., Napster equivalent systems) within the
university network. This is done by creating, maintaining, and operating the equivalent
of such systems on LANSs provided by universities to their faculty, students, and staff. A
LAN is a computer network that is dispersed over a limited, defined geographic area,
such as a university campus, through which a user computer can interact with all other
user computers on the network. In many respects, a university LAN operates as a “mini-
internet” for university users only.

33.  Without a Napster equivalent system, LAN users cannot effectively search
for and transfer song recordings over the network. On a typical LAN, there is no
centralized index of all sound recordings that users have designated for copying and
transfer over the network. As a result, there is no efficient way for a user to know which
sound recordings are available on which computers, or for users to gain access to
available sound recordings.

DEFENDANT'S INFRINGING CONDUCT

34.  Defendant created a system that is designed to enable and facilitate the

widespread unauthorized copying and distribution of sound recordings over Michigan



Technological University’s LAN. Defendant has installed, operates, and maintains a
computer server that provides indexing and search processing functions for users of that
LAN. Defendant's server actively scours the network for files that others have designated
for copying and distribution, and indexes the names of those files even without the
knowledge or acquiescence of network users who have so designated those files, and
without the consent of the copyright owners of the works embodied in those files.
Defendant's server inventories the music files each user has designated for copying and
distribution, maintains a centralized index of the names of those music files, and makes
that index available to users of the LAN. In this manner, files that a user maintains on his
or her hard drive are made available for copying and distribution by all users of the LAN
regardless of the intention of the users who initially designated those files, and often
without their knowledge.

35.  Defendant further has established and maintains an Internet site accessible
over the World Wide Web at the URL >http://www.mtu.flatlan.com/<. By accessing that
web site, users of the LAN search for and locate sound recordings that Defendant has
indexed for copying and distribution by typing in search terms into a search window
provided by Defendant. Results of the search are then returned to the user. These results
include the file names of the sound recordings that match the search term and the location
on the LAN of users' computers that are making those sound recordings available for
copying and distribution over the LAN. A user need only click on a particular search
result, and the file containing the sound recording is automatically downloaded — i.e.,
copied and saved — directly from the offering user's computer to the hard drive of the

requesting user's computer.



36. Through the centralized indexing, searching, and file transfer functions
provided and maintained by Defendant, Defendant has functionally replicated the
unlawful systems that facilitate and enable the massive infringement of copyrighted
sound recordings on the Internet, and that have been enjoined by courts in other cases,
such as Napster, Aimster, and AudioGalaxy. The centralized index, search, transfer, and
other functions provided by Defendant are equivalent to the functions that were provided
by the notorious Napster system, which was enjoined and ultimately shut down as a
consequence of the copyright infringement that it enabled and facilitated. In at least one
way, however, Defendant's system is even a more efficient and effective infringement
system than was Napster's. In Napster, a user affirmatively was required to log on to the
system in order to make available MP3 files for copying and distribution. As averred
above, however, Defendant's system actively searches for, inventories, and indexes all
filenames that are being made available on the network regardless of whether the user
offering the files has intended them to be made available to all other users on the network
or not.

37. Defendant is well aware of the widespread piracy of copyrighted
recordings over his system. Defendant’s web site even promoted his service as a source
of copyrighted song recordings. To demonstrate how his system can be used, the web
site displayed the search results of MP3 files and highlighted a recording by the popular
artist Three Doors Down that was available for download. Three Doors Down is a well
known artist signed to UMG Recordings, Inc., one ;>f the Plaintiffs. Most telling of
Defendant’s knowledge of the widespread piracy conducted over his system is that

Defendant himself uses this system to distribute MP3 files, many of which contain songs
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owned by Plaintiffs. Using Defendant’s own web site, Plaintiffs obtained a list of files
that Defendant himself offers to others. Those files include the titles of hundreds of
copyrighted works owned by Plaintiffs, including works by Christina Aguilera, Queen,
Weezer, Komn and the Eurythmics.

38.  The system that Defendant has created, controls, and maintains thus
enables and facilitates the large-scale unauthorized copying and distribution of the
copyrighted recordings over the Michigan Technological University's LAN. Such
infringements would not occur on the scale or the manner in which they do without the
conduct and participation of Defendant, who provides the infrastructure and
technological means to accomplish these infringements. Schedule A provides only a
subset of the recordings that are being unlawfully copied through Defendant’s system.
As detailed in Schedule A, the Copyrighted Recordings copied and distributed without
authorization over Defendant's system include many of the most popular recordings by
the most popular recording artists, including, but in no way limited to, Bruce Springsteen,
Janet Jackson, U2, Christina Aguilera, Billy Joel, Dave Matthews Band and Britney
Spears.

39.  Defendant's unlawful conduct does not end there, however. Defendant
himself is distributing hundreds of copyrighted sound recordings without authorization
that, Plaintiffs allege on information and belief, he unlawfully downloaded and thus
copied. From a web site he maintains, Defendant has distributed and continues to
distribute, for unauthorized copying by others, hundreds of copyrighted sound recordings,

including the Copyrighted Recordings. Through this conduct, Defendant is distributing,
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without authorization, Plaintiffs' Copyrighted Recordings for copying by anyone on the
LAN who accesses his web site.
FIRST CLAIM FOR RELIEF

DIRECT INFRINGEMENT OF COPYRIGHTS
[By All Plaintiffs Against Defendant]

40.  Plaintiffs incorporate herein by this reference each and every averment
contained in paragraphs 1 through 39 inclusive.

41.  Defendant, without the permission or consent of Plaintiffs who hold valid
copyrights on the Copyrighted Recordings, has reproduced and distributed and/or has
caused the reproduction and distribution of the Copyrighted Recordings.

42.  The infringement of Plaintiffs' rights in and to each of the Copyrighted
Recordings constitutes a separate and distinct act of infringement.

43.  The foregoing acts of infringement have been willful, intentional, and
purposeful, in disregard of and indifference to the rights of Plaintiffs.

44.  The acts of Defendant complained of herein constitute infringement of
Plaintiffs' registered copyrights and exclusive rights under copyright in violation of 17
U.S.C. sections 106 and 501.

45.  As a direct and proximate result of Defendant's infringement of Plaintiffs'
copyrights and exclusive rights under copyright, Plaintiffs are entitled to the maximum
statutory damages, pursuant to 17 U.S.C. section 504(c), in the amount of $150,000 with
respect to each work infringed, or such other amounts as may be proper under 17 U.S.C.
section 504(c).

46.  Plaintiffs further are entitled to their attorneys' fees and full costs pursuant

to 17 U.S.C. section 505.
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47, Defendant's conduct, as hereinabove averred, is causing and, unless
enjoined and restrained by this Court, will continue to cause Plaintiffs great and
irreparable injury that cannot fully be compensated or measured in money. Plaintiffs
have no adequate remedy at law. Pursuant to 17 U.S.C. section 502, Plaintiffs are
entitled to preliminary and permanent injunctions prohibiting further infringements of

Plaintiffs’ copyrights and exclusive rights under copyright.

SECOND CLAIM FOR RELIEF
CONTRIBUTORY INFRINGEMENT OF COPYRIGHTS
[By All Plaintiffs Against Defendant]

48.  Plaintiffs incorporate herein by this reference each and every averment
contained in Paragraphs 1 through 39 inclusive.

49.  Defendant has knowingly and systematically induced, caused, and
materially contributed to the above-described unauthorized copying and distribution of
the Copyrighted Recordings and thus to the infringement of Plaintiffs’ copyrights and
exclusive rights under copyright in the Copyrighted Recordings.

50.  The infringement of each of Plaintiffs’ rights in and to the Copyrighted
Recordings constitutes a separate and distinct act of infringement.

51. The foregoing acts of infringement by Defendant have been willful,
intentional, and purposeful, in disregard of and indifference to the rights of Plaintiffs.

52.  Defendant's conduct constitutes contributory infringement of Plaintiffs’
copyrights and Plaintiffs’ exclusive rights under copyright in violation of 17 U.S.C.

sections 106 and 501.
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53.  As adirect and proximate result of Defendant's infringement of Plaintiffs'
copyrights and exclusive rights under copyright, Plaintiffs are entitled to the maximum
statutory damages, pursuant to 17 U.S.C. section 504(c), in the amount of $150,000 with
respect to each work infringed, or such other amounts as may be proper under 17 U.S.C.
section 504(c).

54.  Plaintiffs further are entitled to their attorneys’ fees and full costs pursuant
to 17 U.S.C. section 505.

55. Defendant's conduct, as hereinabave averred, is causing and, unless
enjoined and restrained by this Court, will continue to cause Plaintiffs great and
irreparable injury that cannot fully be compensated or measured in money. Plaintiffs
have no adequate remedy at law. Pursuant to 17 U.S.C. section 502, Plaintiffs are
entitled to preliminary and permanent injunctions prohibiting further contributory
infringements of Plaintiffs' copyrights and exclusive rights under copyright.

WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:

1. For a preliminary and a permanent injunction enjoining Defendant, and all
persons acting in concert or participation with him, from: (i) directly or indirectly
infringing in any manner any of Plaintiffs' respective copyrights (whether now in
existence or hereafter created), and exclusive rights under copyright, including without
limitation, the Copyrighted Recordings listed on Schedule A, and (ii) from causing,
contributing to, enabling, facilitating, or participating in the infringement of any of
Plaintiffs' respective copyrights, and exclusive rights under copyright, including without

limitation, the Copyrighted Recordings listed on Schedule A.
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2. For maximum statutory damages in the amount of $150,000 with respect

to each copyrighted work infringed, or for such other amounts as may be proper pursuant

to 17 U.S.C. section 504(c);

3. For Plaintiffs' attorneys' fees, full costs, and disbursements in this action;
and
4. For such other and further relief as the Court may deem just and proper.
Attoprteys for Plaintiffs
Déniel D. Quick
DICKINSON WRIGHT, PLLC
38525 Woodward Ave., Suite 2000
Bloomfield Hills, MI 48304
Phone: (248) 433-7200
Fax: (248) 433-7254
Of Counsel:
Matthew J. Oppenheim Donald B. Verrilli, Jr.
Dean Garfield Thomas J. Perrelli
RECORDING INDUSTRY Darren H. Lubetzky
ASSOCIATION OF AMERICA JENNER & BLOCK

1330 Connecticut Avenue, N.W., Ste 300
Washington, D.C. 20036

Date: Apnl 3, 2003

601 Thirteenth Street, NW, Suite 1200
Washington, D.C. 20005

Phone: (202) 639-6000

Fax: (202) 639-6066
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