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UNITED STATES DISTRICT COURT
FOR THE NOR'[HERN DISTRICT OF NEW YORK

ATLANTIC RECORDING CDRPORATION,
a corporation: ARISTA RECORDS, INC., A,
uoqmmticn; BMG MUSIC, a general partnership;

CAPITOL RECORDS, INC., a corporation; COMPLAINT FOR
ELEKTRA ENTERTAINMENT GROUP INC, a DIRECT AND
torporation; INTERSCOPE RECORDS, a general CONTRIBUTORY
Parinership; LAVA RECORDS LLC, a imited COPYRIGHT
liability corporation: LOUD RECORDS LLC, a INFRINGEMENT
lintited lability corperation: MAYVERICK

RECORDING COMPANY, a joint venture; Civil Agtion No.

MOTOWN RECORD COMPANY, L.P,
g limited partnership; PRIORITY RECORDS,
LLC, a limited liability company; SONY MUSIC

ENTERTAINMENT INC., a corporation; T COUAT
UMG RECORDINGS, INC., 2 corporation; ORIGINAL FiLED
VIRGIN RECORDS AMERICA. INC.. 2
corporation; WARNER BROS. RECORDS, INC,, APR - 3 2003
a corporation; and ZOMBA RECORDING
CORTORATION, a corporation. LAWRENCE :,-_gﬁwm- CLERK
Plaintiffs, .
-against- 3 _
AARON SHERMAN, 0 -CV- 04 16

Defendant,

REFT

The Plaintiffs, by thelr Atomeys DeGraff, Foy, Holt-Harrds, Kunz & Devine, LLP

and Jenrer & Block, complaining of the Defendant, allege, upon informalion and belie,

as follows:
NATURE OF THE ACTION -
1, This {s an action for direct ang confributory copyright infringement arsing

out of the knowing and willful conduct of Defendant. Defendant has hijacked an

academie computer network and installed on it 2 marketplace for copyright piracy that is
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used by others to copy and distribute music tllegatly, In addition to operating this piragy
marketplace that faeilitates direct copyright infingement by others, Dafendant is
committing dircet copyright infringement himself by copyinig and distributing hundreds

of sound recordings over his system without the authorization of the copyrizht owners,

2. Delendant has established, main lains, and controls 2 self-contained system
that uses the resources of (he Rensselaer Polytechnic Institute computer network and i
accessible to all of the users of the University network. This system operates similarly to
the Napster system, which was shut down by a federal eourt injunction due to its blatant
facilitation of copyright infringement. Thus, Defendant has taken g netwerk ercated for
higher leaming and academic pursuits and converted it into an emporium of music piracy
where copyright infringement is simplitied down to the slick of a computer mouse.
Like Napster, Deafendant’s systc provides users of the University network with
infrastructure and facilities for committing eopyright infringement. Those facilities
include access to a central computer s¢rver, a continuously updated index of infringing
recordings available on Defendant's own systen, and & method that facilitates the rapid
and efficient copying and distribution of those recordings. Users conncet to the computer
-Server opcrated by Defendant at the Internet site, “www.flatlav.com.” to search for,
locale, and muke copies of Plaintiffs’ copyrighted sound recordings that arc being made
available by other users of the network; those copies are thea distributed further for

copying by other users, all without the authorization of tha copyright owners,
FyIng

EN All of the most popular sound recordings, as well as rizny up and cominyg
artists, are being infringed through Defendant's systermn, Schedule A to this Complaint,
which is incorporated herein, provides a list of some of the songs that are unlawfully

being eapied over the Defendant’s system (“the Copyrighted Recordings™). Amone the
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well kniown artists are Daye Matthews Band, Christina Aguilera, Bminem, Norah Jones,

Bruce Springsteen and Madonna,

4. Defendant is acutely aware of the infringing activity oceurring through his
System since he himssifis copying and distributing hundreds of sound recordings over
his system without the anthortzation ofthe copyright owners, including works by Billy

Joel, Qutkast, Moby, and Sting.

5. Defendant hag eompounded his inflinging conduct by seeldng to sell
software that can be used by others to sot up similar piracy Eystems on other networks.
Defendant solicits others on his web site to buy this software by [eaturing its ability to
enable and facilitate large-scale copying and distribution of music and other copyrighted
materials. Thus, Defendant is building a business and secks to profit from the widespread

Infringement that he enables and Encourages.

0. Defendant's eonduet has causcd and confinues to cause Plaintiffs grave
and irreparable harm,
JURISDICTION AND VENUE
7 This is a civi] action for davnages and injunctive relief for copyright

infringement under the Copyright Law of the United States,17 U.8.C. sectiong 302, 504,

and 505. ' =

g, This Court has jurisdiction of this action under 17 U.S.C, section 301();
28 U.8.C. seotion 1331; and 28 U.S.C, section 1338(a),
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9. This Court has personal jurisdiction over Defendant in that Defendant
tesides in this District. In addition, a substantial part of the acts of infringerment

complained of herein ocgured in this District.

10, Venueis proper in this District under 28 17.8.¢. section 1400(a) becauge
Defendant resides and may be found in this District,

THE PARTIES

11, Plaintiff Atlantic Recording Corporation, is 5 corporation duly organized
and existing under the laws of the State of Delaware, with its principal place of buginegs

in New York,

12 Plainiff Arista Records, Inc. is 2 corporation duly organized and existing

under the laws of (he State of Delaware, with its prineipal place of business n New York.

+ 13, Plaintiff BMO Music is 2 New York general partnership, with its principal

place of business in New York,

14 Plaintiff Capitol Records, Ing, is 4 corporation duly organized and cxisting

undez the Jaws of the State of Delaware, with a place of business ja New York,

153, Plaintiff Elektra Entertainment Geoup Ip\c. is a corporfiion duly erganized
and existing under the laws of the State of Jjaluwm'n, with its prineipal place of business

in New York.
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16, Plaintiff Inlerscope Records {s a Californja general partnership, with its

principal place of business in the State of California.

17, Plaintiff Lava Records LLG is & limited liability corporation duly
organized and existing under the laws of the State of Delaware, with its principal place of

business in the State of New Yorl.

13,  Plaintiff Loud Records LLC is"aélimitcd lighility corporation duly
organized and existing under the laws of the State of Delaware, with its principal placc of

business in the State of New York.

19.  Plaintiff Maverick Recording Company is 2 joint venture between
Maverick Records and Warner Bros. Records Iric., organized and existing under the laws

of the State of California, with its principal place of business in California.

20.  Plaintiff Motown Record Company, L.F. is a California limited

parinership, with its principal place of business in New Yorlk.

21, Plaintiff Priority Records, LLC is a limited liability company duly
organized and existing under the laws of the State of Delaware with its principal place of

business in Californis,

22.  Plaintiff Sony Music Entertainment Ing, ds 8 corporatidh duly organized
and existing under the laws of the State of Delawate, with its principal place of busincss

in New Youl.
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23, Plaintiff UMG Recordings, Inc. is 2 cotporation duly organized and
eXisting wnder laws of the State of Delaware, with its principal place of business in

California.

24, Plaintiff Virgin Records Ametica, Inc. is a corporation duly organized and

existing under the laws of the State of California, with a place of business in New York,

25, Plaintiff Warner Bros. Records Tue. is a cotporation duly organized and
existing under the laws of the Stats of Delaware, with its principal place of business in

the State of California.

26.  Plaintiff Zomba Recording Corp:oration is a corporation duly organized

and existing under the laws of the State of New York,-with 2 piace of busitiess in New
York.

' 27, Defendant Aaron Sherman is an individual who is a student ot Rensselaer

Polytechnic Institute and resides and may be fo L:md in Troy, New York.

PLAINTINKS’ RUSINESS

28, Plaintiffs ara engaped in the business of producing soupd recordings, and
manufacturing, distributing, selling, and/or liceﬂsing the distribution and salc of their
sound recordings in phonorecords (as defined in 17 U.3.C. seetion LOF, and inciuding,
without limitation, compact digcs and other digit@.l formats). Plaintiffs are among the

leading manufacturers of such phonorecords in the United States,
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29.  Plaintifly have invested .and c;or;'ttinue to invest substaptia) sums of money,
48 well as time, effort, and crentive talent, to discover and develop recording artists, and
to create, manufacture, advertise, promote, sell, and license phonorecords embodying the
perlormances of thelr exclusive recording artists, Plaint{fs, theip recording artisis, and
others are compensated for their creative efforts and monetary inyestments leu"‘gely from
the sale and distribution of phonorecords to the public and from other exploitation of such

phonotocords,

30.  Plaintiffs age the copyright owners or owners of exclusive rights under
copyright with Igspect to certain copyrighted sc:;und tecordings embodied in their
phonorecords, including but not limited to those listed on Schedule A attiched hereto and
incotporated by reference hereln. Each Plaintiff has applied for and/or receivad
Certificates of Copyright Registration from the Register of Copyrights for its
Copyrighted Recordings, Each Plaintiff has thci exclusive rights, among other things, to
"reproduce the [Copyrighted Recordings] in copics or phonorscords,” and to "distribute
copies [of the Copyrighted Recerdings] or phon@:records -+ lothe public," 17 U.S.C.
sections 106(1) and 106(3).

UNIVERSITY LOCAL AREA NETWORKS

31 Every wniversity provides their Eahulty, students, and staff with acgess to
computer scrvices and resources. Such cornputei' Tesources are provided to assist faculty
and students in their academic sndeavors, and ta assist gtaffin the adWinistration of
university affairs. Two such Computer resources are access to the Internet and provision

efand acoess to a utiversity Loca! Aran Network, or "LAN."
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32, Access to the Intemet by universily internet users is typically done
through a Tt or T2 connection that proﬁdcs for very high spead access, allowing uge of
the Interaet in a very quick and efficient manner that {s far superior to much slower "diz)
up" access gver telephone lines. Many tmiversity Internet users use their high speed
Internet access not for academie pursuits, but ta conncet to and use certuin -Intemal "peer-
to-peer” networks for the purpose of unlaw fully copying and distribuling copyTizhted
sound recordings and other copyrighted ;:ontent to and from their personal computers.
The most notorious of such systems was:thc Na.pstcr system, which was shut down bya
federal eourt wjunction, Other similar sﬂrstems such as the Kazas systorm ars the subjeat
of pending litigation in the U.8. District Court for the Cenlral Distriet of California

brought by copyright holders including ?lainti ffs here.

33, Copyright infrineement over university networks has become a serious f
pfoblt:m for Plaintiffs and other copyrighf owaers, as well as for universities, Recent
statistics have indicated that, at some uui\:rersitia:s, nearly 50% of the available Internet ‘ |
computer resources (known as "bandwidt ") are being used for the unauthorized eopying
and distribution of copyrighted material. :Such c;cmduc:t has greatly taxed the capacity of
| university cumﬁuter network resources and has greatly increased the cost of providing
and maintaining those resousces. Additionally, these systems raise liability and sceurity
concerns for universities. In response, many universities have resiricted or banned
cntirely access to such infringing pear-to-peer syslems from compulers that are part of the
Universities' networks. . :
34, Tnpart, at lcast, because suvi:h Testrietions limit the ability of university
network users to illegally Copy music and ?othcr copyrighted materials from outside the

university network (over Internet peer-to-peer systems), some individuals have sought to

teplicate such pecr-to-peer systems (i.c., Napster equivalent systcms) within the
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university network. This is done by creating, ﬁmintainiug, and operating the equivalent
of such systems on LANs provided by wmiversities to thair faculty, students, and staff. A
LAXN is a computer network that is dispersed m?rer a limited, defined geographic arca,
sueh 8s A university dampus, Lhrough which 2 user compuler can intcract with all other

user eomputers on the netwerk. In many respects, a universily LAN operates as a “mini-

internet” for university users only.

35.  Without a Napster equivalent system, LAN users cannot effectively seamh
for and trﬂnsfer song recordings over the natwork On a typical LAN, there is no
centralized index of all sound recordings that users have designated for copying and
transfer over the network. As a result, there is no efficient way for a user to know which
sound racordings arc available on which computers, or for users (o gain access to

available sound recordines.

DEFENDANT’S INFRINGING CONDUCT

36, Defendant created a gystem that s designed to enable and facilitate the
widespread unauthorized copying and distribution of sound recordings over Rensselaer
Polytechnjc Institute’s LAN. Defendant has installed, operates, and maintains o
compuler server that provides indexing and scurich processing functions for uscrs of that
LAN. Defendant's server actively scours the network for files that others have
designated for copying and distribution, and indexes the names of those files even
without the knowledge or acquiescenge of 11ehv§rk users whoe have sgesignuted those
files, and without the consent oFthe copyright oMcm of the works embodied in those
files. Defendant's server inventordes the musie filcs each user has designated for copying
and distribution, maintains a centralized index of the names of those music files, and

makes that index available to users of the LAN. In this manger, files that a wace
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maintains on his or her computer hard dove are made available for copying and
distribution by all users of the LAN regardless of the intention of the users who Initially

designated those filas, and olten without their knowledza,

37.  Defendant further has establiched and maintatns an Internet site accessible
over the World Wide Web at the URL =http:/fwww. flatlan.com/<, By aceessing that wob
sitg, users of the LAN search for and locate sound recordings that Defendant has indexed |
for copying and distribution by typing in search terms into a search window provided by
Defendant. Results of the search are then retumed to the user. These results include the
file names of the sound recordings that match the search tepm and the location on the
LAN of ugers' compuuters that are making those sound recordings available for copying
and distribution over the LAN. A uscr need only click on a particular search result, and
the file containing the sound recording is autonmtically downloadcd wi.€., copied and
saved —direcily from the offering user's comput:er to the hard drive ofthe requesting

uset's computoer.

38.  Through the gentralized indexing, searching, and file transfer functions
provided and maintained by Defendant, Defendant has functionally replicated the
urlawful systems that facilitate and enable (he massive inlvingement of copyTighted
sound recordings on the Internet, and that have been enjoined by courts in other caacs,
-such as Napster, Aimster, and AndioGalaxy, The centralized index, search, transter, and .
othier funetions provided by Defendant are equivalent to the functions that wera pr(a\:_'if.'ied
by the notorious Napster system, which was enjoined and ultimately 3hut down as a
consequence of the copyright infringement that it enabled and facilitated. In at least onc
way, however, Defendant's systam is even a mors efficient and effective infringement
system than was Napsters. [n Napster, a user affirmatively was required to log on to the

System in order to make available MP3 files for copying and distribution. As uverred
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above, however, Defondant's systen ac
lilenames that are being made available o
olfering the files has intended them to be

or not.

39.  Defendant is well aware

:ccordings over hig system. Defendant’
searches on his system and that list hag in
arlisly, ineluding Eminem, Three Doors
Dufendant has also deseribed file tradin;

Cr
=

materials available on the Internet, “Bff)

Discovery on Local Area Nelworks” and

in which he stateg that “there aro Copyrd

refers to a MP3 flle relating to the poputar

be distributed over the network. Most

widespread piracy conducted over his 5Ys
to distribute MP3 files, many of which ¢
made available for widespread distributio
recordings owned by Plaintiffe.

40.  In addition, Defendant hat

from thege acts of infringement, On his
to facilitate copyright infringement. Tha

installed on the RPT system tq index and

trade association, have themselves purch;

Defendant attracts potential buyers to his
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recordings. Defendant even offers “10 er

tively searches for, inventories, and indexes a]|

n the netwerk regardless of whether the gser

made available to all other users on the networle

of the widespread piracy of copynghted

s web site maintains a list of the [ast one hundred

cluded MP3 files under the names of popular

Down, Kid Rock, Metallica, and Sheryl Craw.

gystems like the one hs created in several

cient Solutions for Peer to Peer Resource

L1

Discussing Communities Using File Shares,”
ted rmaterials shared ot the network,” and
artist, Eminem, as an sxample of a file that can
ng of Defendant’s knowledge of the

tem is that Defendant himsclfuses this system

ontain, songs owned by Plaintiffs. Defendant Imsr

n on his system hundreds of copyrighted

S starled a commercial enterprise to further profit

vob site, Defendant advertises and sells software

software is the very same s5Fware that he has
rocess searches for unlawfully copied sound

@ howrs tech support,” Plaintiffs, through their
1sed from Defendant his sofAware for $500,

site by ¢[fering unanthorized copies of
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copyrighted reeordings, and then adverusea to thun to purchase his software to do more
of the same, Defendant even spccmcally advertises his system as one that enables and
facilitates widespread unauthorized cnpymg and distribution of sound recordings,
Defendant provides on his website & “dcmo site” to run searches in which the files are
designated as a default to be MP3 ﬁleﬁ. Defendant's web site also highlights the

capability of his software “that can lm.f»k up to MP3%3,”

41.  The system that Defencjiaut has areated, controls, and maintains thus
enables and facilitates the large-scale énauﬂmrimed copying and distribution of (he
copyrighted recordings over Rensscla&r Polytedhnic Institute’s LAN. Such inflingements
would not occur on the seale or the man.ncr in which they do without tl:.c conduct and
pacticipation of Dc:te;ndant, whe prov:dcs the mfrastructurl. and tcclmologmal means to
accomplish these infrinpements, Schedule A provides only a subset of the recordings
that are being unlawfully copied throuéh Defendant’s system. As detailed iy Sehedule A,
the Copyrighted Recordings copied and distributed without authorization over
Defendant's system include many of théa Most papular reeordings by the most popular
recording artists, including, but in no \r\fay limited o, Dave Matthews Band, Christing
Aguilera, Eminem, Norah Jones, Bruccai Springsteen, Madonng, Tina Turner, N Sync, and
Marish Carey, ‘

42, Defendant himself is dmmbuuug hundreds of copyrighted sound
tecordings w1thout authorization that he unlawmlly downloaded and thus eopied. From 2
wcb gite he maintains, Defendent has dmtnbute,d and cqntinues to distiibute, for
unauthorized copying by others, hundreds of copyrighted sound rccordmgs including the
works of Bllly Joel, Qutkast, Moby, and Sting. Through this conduct, Defendant makoes

available, without authorization, lentlﬂ' s' capyrighted recordings for copying by anyonas

on the LAN who accesses his web sile. |
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43, Defendant's unlawfit] r':ianduct dpes not end there, however. Defendant

uses the system that he crcated, supemseﬂ and eontrols for his own commersis]

enterprise. From the same web site thrat he and others have distributed hundreds of
copyrighled materiuls, Defendant suhmts others to buy his software so they can mstall
similar piracy gystems. i
g
FIRST CLAIM mn RELIEF

DIRECT INFRINGEMFM’I‘ OF COPYIRIGHIS
[By All Plaintiffs A.gmnst Defendant]

44, Plaintiffs incorporate herein by Lhis reference each and every averrnent
|

contained in paragraphs 1 through 43 i:hclusive.;

45,  Defendaat, without the i;ermissidn or consent of Plaintiffs who hold valid
copyrights on the Copyrighted Recorch'ngs, has reproduced and distributed and/or has

taused the reproduction and d:stnbuﬂon of the Copynghtud Recordings,

46.  The infringement of Plajntiffe righta in and to cach of the Copyriphted

Recordings constitutes a separate and diisﬂnct act of infringement.

47.  'The foregoing acts of h:.i&ingamm:tlt have been willful, intentional, and
purposeful, in disregard of and iudiffen!snca o (he tights of Plaintiffs,

| :
43.  The acts of Defendant cdmplaineqi of herein uonstitutgfnﬁiugement of

Plaintiffs' registered copyrights and excluswe nghts under copyright in violation of 17

U.8.C. sections 106 and 501. |
'|

I

|

|

d
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49.  Asa direct and proxin'éate result of Delendant's infringement of Plamt !
copyrights and exclusive rights underi copyright, Plaintiffs arc entitled to the maximum
statutory damages, pursuant to 17 USC section 504(¢), in the smount of $150,000 with
respect o each work infringed, or stmim other amounts as may be proper under 17 U.S.00.
section 504(g), i

‘50. Plaintiffs further ars er;titled to their attorneys' fees and full costs pursuant
t0 17 U.8.C. section 505. |

51.  Defandant's conduet, asf. herginabove averred, is causing and, unless
enjeined and resirained by this Court, Ewill continue to cange Plaintiffs great and
irreparable injury that sannot fully be ri:om pensated or measured in money. Plaintiff
have no adequate remmedy at law, Pursguant to 17 U.S.C. section 502, Plaintifls are
entliled to preliminary and pennanent :injunctions prohibiting further infrinpements of

Plaintiffs® copyrights and exclusive rights under copyright, |

SECQND CLATM FQR RELIER

CONTRIBUTORY INERINGEMENT OF COPYRIGHTS
[By All Plaintifs Against Defondant]
52.  Plsintiffs incorporate hdrcln by this reference each and every averment

contéined in Paragraphs 1 thtough 43, inolusive,

33, Defendant has knowingiy and systematically induced,ansed, angd
materially contributed to the above—des?cribed Llnaﬁt1101-ized cepying and distribution
through ks system of the Copyrighted fRecordings aud thus to the infringement of
Plaintiffe’ copyrights and exclusive rigl}xls under copyright in the Copyrighted

Recordings.
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54.  Inadditon, by sclling software that e advertises as enabling and
focilitating widespread copying and distibution of musie, Defendaat has induced,
caused, and materdaily contributed to further unauthorized copying and distribution of

Plalnlilfs’ copyrights and exclusive ghts under copyrght.

35.  The infringement of each of Plaintiffs’ rights in and to the Copyrighted

Recordings constitutes a separate and distinet act of infringement.

56.  The foregoing acts of infringement by Defendant have been willful,

intentional, and purposeful, in disregard of and indifferencs (o (he righta of Plaintiffs.

57.  Defendant's conduct constitutes contributory infringement of Plaintiffs"
copyrights and Plaintiffs® exclusive rights under copyright in vielation of 17 17.8.¢%.
sections 106 and 501,

58.  Asadirect and proximate result ofDefendant's infringement of Plaintiffs
copyrights and exclusive rights under copyright, Plaintiffs are entitled {0 the maximuwm
statutory damages, pursuant to 17 U.S.C. section 504(c), in the amount of §15 0,000 with
respect to each work infringed, or such other amounts as may be proper under 17 U.8.C.

section 504(c),

9. Plajntiffs further are entitled to their attomeys’ fees and fll costs pursuang

to 17 U.8.C. section 505. =

i

60,  Defendant's conduct, as hereinabove averred, is causing and, unless
enjoined and restrained by this Court, will continue to cause Plaintiffs great and

irreparahle injury that cannot fully be compensated or measured in money, Plainliffs
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have no adequate rentedy at law. Pursuant to 17 U.8.C, section 502, Plaintiffs are
eatitled to preliminary and permanent injunctions prohibiting further contributory

infringements of Plaintiffs' copyrights and exclusive dghts under copyright.

‘

WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:

1. Fora prcliminafy and a permancnt injunction enjoining Defendant,
and gll persong acting in concert or participation with him, from: (i) directly or indirectly
infringing in any manner any of Plaintiffs' respective copyrights (whether now in
cxistenee or hereafter created), and exclusive rights under eopyrisht, including without
limitation, the Copyrighted Recordings listed on Schedula A, and (if) from cansing,
contributing to, cnabling, fucilitating, or participating in the inftingement of any of
Plaintiffs' respective copyrights, and exclusive rights under copyright, including without
limitation, the Copyrighted Recordings listed on Schedule A,

2. For maximum statutory damages in the amount of $150,000 with
respeet to gach copyrighted work infringecl, or for such other ameuts as may be proper
pursuant to 17 U.S.C. section 504(¢);

1 For Plaintiffs' attomeys' fees, full costs, and disbursements in this

action; and

AL
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4, For such other and further relief as the Court may deem just und

proper.

DI Mo

DAVID F. KUNZ, BSQ. J

Bar Roll Number 103198
DeGraff, Foy, Holt-Harris, Kunz & Devine, LLD
Attorneys for Plaintiffs
90 State Streat
Albany, NY 12207
Tel. (518) 462-5300
Of Counsel; o
Donald B, Verrilli, Jr.
Thomas J. Perrelli
Dacren H. Lubetzley
JENNER & BLOCK
601 Thirtcenth Strect, NW, Suite 1200
Washington, D.C. 20005
Phone: (202) 639=6000
Fax:  (202) 639-6066

Matthew J. Oppenheim

Dean Garfield

RECORDING INDUSTRY ASSQCIATION
- OF AMERICA

1330 Connecticut Avenue, N.W., Ste 200

Washington, D.C. 20036

Dale: April 3, 2003
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