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No. A-991

I N THE SUPREME COURT OF THE UNI TED STATES

JOHN ASHCROFT, ATTORNEY GENERAL, ET AL.,
APPLI CANTS

V.

NORTH JERSEY MEDI A GROUP, | NC., ET AL.

GOVERNMENT' S REPLY | N SUPPORT OF
APPLI CATI ON FOR A STAY PENDI NG APPEAL TO THE
UNI TED STATES COURT OF APPEALS FOR THE THI RD CI RCUI T

The district court has issued a nationw de injunction
agai nst inmplenentation of a critical policy requiring the
closure of immgration proceedings in particularly sensitive
“special -interest” cases in order to protect the national
security against future acts of terrorismand the governnent’s
investigation into the terrorist attacks on the Nation on
Septenber 11, 2001. That policy is an inportant part of the
broad i nvestigations undertaken by the Attorney CGeneral, the
arnmed forces, and intelligence agencies, at the direction of
the President, to thwart acts of terrorismthat, Congress has
found, “continue to pose an unusual and extraordinary threat
to the national security and foreign policy of the United
States.” Authorization for Use of MIlitary Force, Pub. L. No.

107-40, 115 Stat. 224 (2001).
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The standards for the Court or the Circuit Justice to
grant a stay pending appeal are plainly satisfied, especially
at this tinme of urgent need to protect the national security
and to prevent “an inmproper intrusion by a federal court into
t he workings of a coordinate branch of Government” that is
responsi ble for adm nistration of the immgration laws in the

context of that urgent need. Conpare INS v. Legalization

Assi stance Project, 510 U. S. 1301, 1306 (1993) (O Connor, J.,

in chanbers). First, there is at the very |east a reasonable
probability that the Court would grant certiorari if the Third
Circuit affirnmed the district court’s injunction. Second,
there is a high likelihood that this Court would reverse such
a decision by the Third Circuit. Third, the stay equities
wei gh heavily in favor of a stay.

1. The district court’s injunction is based on its
unprecedented and unwarranted ruling that the First Amendnent
confers a general right of access for the public and press to
an adm nistrative hearing held within the Executive Branch,
even where the responsi bl e Executive Branch official has
determ ned, in accordance with |ongstandi ng regul ations, that
t he hearing should be closed to protect inportant public
interests and the interests of the private participants

t hensel ves. Respondents strive to characterize that ruling as
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a routine application of this Court’s decisions that have
articulated a First Amendnent right of public access to

crimnal judicial proceedings. In fact, neither this Court

nor any court of appeals has ever previously ruled that a
First Amendnent right of public access attaches to a federal
adm ni strative hearing, nuch less an imm gration hearing.?

The district court’s ruling, which requires the governnment to
satisfy strict scrutiny to close a renoval hearing,
constitutes a drastic incursion into the responsibilities of

t he Branch of the Government responsible for protecting the
national security and enforcing the Nation's inmmgration and
crimnal laws, a sharp departure fromthe foundations of First
Amendnment doctrine, and a broad unsettling of established

adm ni strative practice.

! The only appell ate decision that respondents cite that
has suggested that a First Anendnment right of public access
attaches to an adm nistrative hearing of any kind is Witel and
Wods, L.P. v. Township of West Whiteland, 193 F.3d 177 (3d
Cir. 1999). That decision is of no relevance here. There,
state |l aw required the proceedi ngs of the nunicipal planning
conm ssion to be open to the public, and the only question
t herefore was whether the First Amendnment conferred a right on
a person attending the nmeeting to videotape it. Here, by
contrast, no Act of Congress nmandates that renmpval proceedi ngs
be opened, and indeed special -interest hearings have been
properly cl osed under | ongstandi ng agency regul ati ons.

Mor eover, the court’s suggestion in Witeland Whods that a
First Amendnent right of access existed was unnecessary to the
decision in the case, as the court ultimately concl uded t hat
the First Amendment did not provide the plaintiffs with the
right to videotape the planning conm ssion’ s proceedi ngs.
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That injunction also casts a constitutional cloud on a

| ongst andi ng regul ati on of the Attorney General -- which was
t he basis for Chief Judge Creppy’s directive at issue in this
case -- that allows renmoval proceedings to be closed to
protect “w tnesses, parties, or the public interest.” 8
C.F.R 3.27(b). As respondents concede (Resp. Opp. 14), that
regul ati on confers broad discretion to cl ose hearings --
including, in this case, the determ nation that all cases
i ndividually designated as falling into the class of
particularly sensitive cases related to the ongoing terrorism
i nvestigations should be closed in |light of the potentially
serious inmplications for national security. Cf. Lopez v.
Davis, 531 U S. 230 (2001). That regul ation does not require
a showi ng that would satisfy strict scrutiny, at |east as

respondents perceive that standard.? See 8 C.F.R 240.10(b)

2 Respondents suggest (Resp. Opp. 14) that the
regul ati on, which allows renmoval proceedings to be closed in
the “public interest,” is consistent with the
constitutionalized “tradition of access” articulated in cases
such as Richnond Newspapers v. Virginia, 448 U. S. 555 (1980).
As pointed out in the text, however, the regulation vests
di scretion to close hearings under broad standards based on
the responsible official’s assessnment of the “public interest”
or measures appropriate to guard the privacy of the alien or
the witnesses. The regulation has never
contenpl ated the application of the strict scrutiny required
by decisions such as Richnmond Newspapers. |ndeed, as
expl ained in our stay application (at 18), and as respondents
do not dispute, imm gration proceedings are often closed by an
i mm gration judge pursuant to that regulation for reasons that
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(confirmng that inmgration judge “my, in his or her
di scretion, close proceedings” under 8 C.F.R 3.27(b)). The
potential for significant, nationw de disruption of the
federal inmm gration process if the INSis required to satisfy
strict scrutiny every tine it seeks to close a renoval hearing
woul d al one warrant this Court’s review if the district
court’s decision is not reversed by the court of appeals.

The need for this Court’s review should the district
court’s injunction be affirned on appeal (and, accordingly,
the need for a stay pending appeal) is greatly nmagnified by
the context in which this case arises. The district court’s
i njunction overrides the Attorney General’s considered
judgnment that the public interest requires that al
proceedi ngs in special-interest be closed to the public during
the current energency in order to protect the national
security, public safety, and ongoing crim nal investigations.
As the governnent’s declarations submtted in this case make
clear, if these proceedings are opened to the public during

the critical phase of the urgent threat to national security,

woul d not satisfy Richnond Newspapers, including enmbarrassnment
to the alien. This Court has consistently ruled that strict
scrutiny under Richnond Newspapers requires a crimna

judicial proceeding to be presunptively open even if the
crimnal defendant wi shes the proceeding to be closed. See
Press-Enterprise v. Superior Court, 478 U S. 1, 7 (1986).
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terrorist organizations will have direct access to information
about the governnment’s ongoing investigation -- including the
identity of detainees, evidence of their links to terrorism
insights into the evidence that the governnent has and does
not have, and other |eads that may well not be di scernable by
the press, individual inmmgration judges, or even the
i ndi vidual aliens concerned.

Respondents attenpt to discount the possibility that
sensitive information could be disclosed in a renoval
proceedi ng brought against an alien in a special-interest
case, and al so suggest that other neasures, such as protective
orders, are sufficient to guard agai nst any danger of
di scl osure of information that would be harnful to the
national security. But as the government’s declarations show,

even the identities of aliens connected to the governnent’s

terrorisminvestigations are highly sensitive. Those
identities forma critical part of the overall npsaic of the
governnment’ s investigations.

Respondents offer no persuasive rebuttal of that point,
specul ating only that sone aliens m ght not be troubl ed by
public identification of their connection to the governnment’s
investigations into terrorist conspiracies. As explained in

the Stay Application (at 31), however, the vast mpjority of
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al i ens whose cases have been designated as “special interest”
have chosen not to identify thenselves to the press or public.
Nor do respondents suggest any neasure other than closure of a
renoval proceeding that could effectively prevent public

di scl osure of the names of aliens who have been identified in
connection with the terrorisminvestigations and placed in
renmoval proceedings. In any event, the fact that an

i ndi vi dual special-interest alien m ght choose to disclose his
identity does not underm ne the rationale for the policy as a
constitutional matter. |Indeed, the fact that the Creppy
directive does not restrict speech by the aliens thenselves in
addition to limting access by the public and the press

supports the constitutionality of the directive.

Finally, quite aside fromthe prospect of public
di sclosure of the identities of special-interest aliens, a
requi renent of case-by-case showi ngs by the INS and findi ngs
by an imm gration judge that closure of a particular hearing
is “absolutely necessary,” as respondents urge (Resp. Opp. 5),
woul d threaten to cause the very disclosure of further
i nformati on about the governnment’s investigation that the
Creppy directive is designed to prevent. See Stay Appl. 7-11,

31-36.
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2. a. In arguing for a right of access to renoval

proceedi ngs, respondents rely on Press-Enterprise Co. V.

Superior Court, 478 U.S. 1 (1986) (Press-Enterprise Il1), where

this Court held that the First Amendnent right of access
attached to the prelimnary hearing stage of a state crin na
case, and on appellate decisions holding that the First

Amendnent right of access attaches to certain civil judicial

proceedi ngs. Those decisions are inapposite. As this Court

explained in Richnond Newspapers v. Virginia, 448 U S. 555,

575 (1980), the distinctive First Anendnment right to attend
crimnal judicial proceedings is rooted in the fact that the
Bill of Rights “was enacted agai nst the backdrop of the |ong
hi story of trials being presunptively open” at early conmpn
law. See also id. at 580 n.17 (noting that “historically both
civil and crimnal trials have been presunptively open”).
There is no such “backdrop of * * * history” before the Bil
of Rights establishing any common | aw right of access to
federal adm nistrative proceedi ngs of any kind, nuch | ess

i mm gration proceedings. Such proceedings are creatures of
statute, not the common | aw.

In Press-Enterprise |1, the Court concluded that the

prelim nary hearing stage of the crimnal proceeding was such

an “essential” part of the “proper functioning of the overal
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crimnal justice process” that it could not reasonably be
separated fromthe crimnal trial itself, and so the Ri chnond

Newspapers rule of presunptive access to crimnal proceedi ngs

shoul d be extended to the prelimnary hearing. See 478 U. S.
at 12. It is quite another matter, however, to apply the

Ri chnrond Newspapers framework, as the district court has done,

to an adm nistrative hearing, when it is not conducted by a

traditional court and is not an integral part of a judicial
proceeding that the public has had a right to attend since the
earliest days of our |egal system?® |ndeed, the Court nade

clear in Press-Enterprise Il that the two-part “experience and

| ogic” test on which respondents rely in this case (see Resp.
Opp. 6-9, 10-18) was intended for “cases dealing with the
claimof a First Amendnment right of access to crimna

proceedings.” 478 U S. at 8 (enphasis added). There was no

suggestion that the same First Amendnent anal ysis woul d apply

where, as here, no common |aw right of access to the

3 Moreover, the Court observed in Press-Enterprise Il
that the presunptive rule of public access to prelimnnary
hearings dated at | east back to the 1807 crim nal proceedings
agai nst Aaron Burr, during the earliest days of the republic.
See 478 U.S. at 10. Even if the right of public access to
prelim nary hearings was not established at early common | aw,
therefore, it was established roughly contenporaneously with
the framng of the Bill of R ghts. The sane cannot be said of
public access to admnistrative proceedi ngs, which has no such
vener abl e provenance.
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particul ar kind of case had been established by the tinme the
Bill of Rights was adopted. And it is particularly
i nappropriate to extend that constitutionalization of public
access to inmm gration proceedi ngs, which may di scl ose the
governnent’s sensitive “foreign-policy objectives and * * *
foreign-intelligence products and techniques.” Reno V.

Anerican-Arab Anti-Discrimnation Committee, 525 U. S. 471, 491

(1999).

Respondents evidently hold the view that the First
Amendnment right of access attaches to any kind of
adm ni strative proceeding that the responsible Executive
Branch officials have generally or presunptively allowed to be
open to the public by regulation or practice for a generation.
Nothing in this Court’s decisions suggests, however, that
Congress and the Executive Branch agencies are relegated to
such a one-way ratchet in the conduct of adm nistrative
proceedings. To the contrary, the Court has stressed that
Congress and the agencies are and should be free to nodify
adm ni strative practices in light of the |essons from
experience, as well as extraordinary situations |like the
present one. Thus, the Court has observed that it is a "very
basic tenet of admi nistrative |aw that agencies should be free

to fashion their own rules of procedure."” Vernont Yankee




11

Nucl ear Power Corp. v. Natural Resources Defense Council,

Inc., 435 U.S. 519, 544 (1978). Respondents’ approach, which
woul d constitutionalize every regulation or practice extending
public access to a governnment proceeding, mght well

di scourage agencies from opening their proceedings, if the
agencies feared that the Constitution would prohibit them from
cl osing those proceedi ngs again.*

It is also appropriate to recall that the First Anendnent
is fundamentally a prohibition agai nst governnent al
restrictions of dissem nation of information by private
parties, not a guarantee of access to information held in the

hands of the government. See Houchins v. KQED, Inc., 438 U.S.

1, 14 (1978). Although the Court found a narrow exception to

4 Respondents note that the Attorney General’s regul ation
that permts public access to certain proceedings, subject to
adm ni strative closure authority, dates fromthe 1960s, but
t hey suggest that a right of public access to deportation
proceedi ngs is of nuch ol der vintage, dating frominmgration
statutes and regul ati ons of the 1890s and 1900s that required
cl osure of exclusion proceedings. See Resp. Opp. 11-12.
Respondents err, however, in attenpting to draw a negative
inference fromthe fact that Congress has historically
mandat ed t hat exclusion, but not deportation, proceedings mnust
be conducted “separate and apart” fromthe public. See Resp.
Opp. 11. It does not follow that Congress intended to fashion
a broad affirmative right of public access to deportation
proceedi ngs nerely because it did not require that al
deportati on proceedi ngs be closed, as it required with
excl usi on proceedi ngs. Congress sinply left the matter, |ike
many others, to the Attorney General’s very broad discretion
in carrying out the Nation's inmgration laws. See 8 U S.C.
1103.
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that limted scope of the First Amendnent in Richnond

Newspapers, the Court laid great stress in that decision on

the antiquity of the common |law right of the public to attend
crimnal trials. OQutside that narrow exception, the Court has
never abandoned its understanding that the First Anmendnent
generally does not secure a right of public access to

governnment operations. See Los Angeles Police Dep't v. United

Reporting Publ. Corp., 528 U S. 32, 40 (1999) (uphol ding

restrictions on the commerci al use of the nanmes and addresses
of arrestees, explaining that it was "nothing nore than a
governnent al denial of access to information in its
possession,” and that "California could decide not to give out
arrestee information at all w thout violating the First
Amendnent ™) (citing Houchins).

b. It would be particularly unsound to apply the

Ri chmond Newspapers |ine of cases to proceedings for the

renoval of an alien. This Court has stressed that immgration
matters are “vitally and intricately interwoven with

cont enpor aneous practices in regard to the conduct of foreign
rel ati ons, the war power, and the nmaintenance of a republican
form of governnent,” and for that reason are “so exclusively
entrusted to the political branches of governnment as to be

largely immune fromjudicial inquiry or interference.”
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Hari si ades v. Shaughnessy, 342 U. S. 580, 589 (1952). The

Ri chnrond Newspapers framework that the district court has

i nposed on the exercise of the power over inmm gration can
scarcely be described as satisfying that requirenment of

def er ence. Under the Richnond Newspapers franework, each

deci sion of each inmm gration judge to close any particul ar

i mm gration hearing could be subject to reexam nation by the
federal courts whenever the press sought to chall enge a

cl osure decision. That collateral litigation could cause
serious delays in renoval proceedings as the courts resol ved
whet her the cl osure decision was warranted under strict
scrutiny. It also bristles with the possibility of unwitting
di scl osures and i nappropriate judicial second-guessing of the
Executive Branch’s judgnment that sensitive |aw enforcenent or
national security information should be shielded from public

di scl osure. Cf. Anerican-Arab Anti-Discrinination Committee,

525 U. S. at 490-491 (relying on simlar concerns to reject
First Amendnent - based “sel ective prosecution” defense to
deportation).

Moreover, as the Court further explained in American-Arab

Anti-Discrimnation Commttee, renpval proceedi ngs are not

punitive in nature: “Even when deportation is sought because

of sonme act the alien has commtted, in principle the alien is
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not bei ng punished for that act (crim nal charges may be
avai l abl e for that separate purpose) but is nerely being held
to the ternms under which he was admtted.” 525 U.S. at 491.
That central prem se of the Nation’s imm gration | aws
under m nes respondents’ argunment that extension of Richnond

Newspapers to inmm gration proceedings is necessary to ensure

t he proper functioning of those | aws.

In Richmond Newspapers, the Court rested its concl usion

that the First Amendnment secured a right of public access to
crimnal trials in large part on the fact that crimnal trials
seek to right a wong done to particular victins and the
public and serve a function of catharsis, thus precluding the
possibility of vigilante justice. See 448 U.S. at 571.

| mm gration proceedi ngs, by contrast, do not seek to right a
wrong in that way. Rather, they are intended to give effect
to a sovereign determ nation that the presence of a particul ar
kind of alien in the United States does not pronote the public
interest. These are not circunmstances occasioning a need for
public catharsis. Many (perhaps nost) aliens who are placed
in renmoval proceedings are out of status or were never
lawfully present in this country in the first place. Were an
alien is charged with renoval for having commtted a crin na

of fense, the forum for public catharsis was the crimna
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prosecution itself, not the subsequent renoval proceeding.

The facts rendering the alien renovable are often not even

di sputed, and frequently the only issue is whether the alien
will be granted discretionary relief fromrenoval. That sort
of discretionary determ nation by the Executive, which is akin

to granting a pardon, see INS v. Yueh-Shaio Yang, 519 U. S. 26,

30 (1996), is far renmoved froma crimnal trial, which

Ri chnbnd Newspapers addressed.

C. Rel yi ng on Zadvydas v. Davis, 121 S. Ct. 2491
(2001), respondents argue that the courts’ caution about
interfering with the authority of the political Branches in
imm gration matters extends only to “substantive”
determ nati ons about the classes of aliens who are and are not
permtted to enter the United States, and not to “procedural”
matters such as closure of inmmgration hearings. As an
initial mtter, the soundness of respondents’ purported
di stinction between substance and procedure in this context is
doubtful, because it fails to acknow edge that procedural
requirements often reflect, and enconpass, substantive
choices. Here, the Attorney General, acting through his
del egates, has made a policy decision that the governnent’s
interest in protecting the Nation against future acts of

terrorismand the effectiveness of the governnment’s ongoi ng
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terrorisminvestigations requires closure of renoval
proceedi ngs instituted against aliens in special-interest
cases.

Zadvydas does state that the political Branches’
authority over immgration is subject to certain
constitutional constraints, but that decision does not draw a
i ne between substantive |egislative classifications of aliens
and other, procedural rules established by the Attorney
General. To the contrary, Zadvydas reaffirnms that deference
extends to “executive * * * decisionmking” and to procedures
adopted by the Attorney General for holding, supervising, and
renoving aliens. 121 S. Ct. at 2501 (enphasis added); see
al so Mathews v. Diaz, 426 U S. 67, 82 (1976) (noting “narrow
standard of review of decisions made by the Congress or the
President in the area of imm gration and naturalization”)
(enmphasi s added); Yamataya v. Fisher, 189 U S. 86, 97 (1903)
(def erence extends to executive officers’ “enforcenent of
* * * provisions, conditions, and regul ations” for “sending
out of the country such aliens as cone here in violation of
law’) .

Thus, in Reno v. Flores, 507 U.S. 292 (1993), this Court

rejected a challenge to the INS s policy of refusing to

consi der on a case-by-case basis whether to rel ease m nor
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aliens into private custody, on the ground that the agency’s
bl anket approach was within its plenary authority over
immgration matters. 1d. at 305-306, 308. In Flores, the
chal I enged policy inplemented and enforced Congress’s
statutory directive to the Attorney General to determ ne the
condi tions under which aliens would be rel eased, and was
clearly “procedural” in the sense that respondents use that
term 1d. at 294-295 & n.1. The Court nonethel ess applied
the deferential standard of review accorded inmm gration
regul ations to reject a due process chall enge and uphold the
policy as “advancing [a] legitimte governnental purpose.”
Id. at 305- 306.

Simlarly, in Landon v. Plasencia, 459 U S. 21 (1982),
this Court considered a due process challenge to the summary
procedures under which a permanent resident alien was denied
reentry to the United States. The Landon Court enphasized
that the determ nation of what procedures to provide was “a
sovereign prerogative, largely within the control of the
executive and the legislature,” and thus was subject to
deferential review. |1d. at 34. Here, too, deference is
appropriate, whether the closure requirenent is deened
substantive or procedural.

I n any event, in Zadvydas itself the Court carefully and
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specifically distinguished the situation before it from
“terrorismor other special circunstances where speci al
argunments m ght be made * * * for hei ghtened deference to the
judgnments of the political branches with respect to maters of
national security.” 533 U S. at 696. That is this case.

3. Concerning the stay equities, we have expl ai ned that
the potential threat to national security from disclosure of
sensitive information related to the government’s terrorism
i nvestigations, including the identities of special-interest
aliens, weighs powerfully in favor of a stay. See pp. 5-7,
supra; Stay Appl. 7-11, 31-34. Respondents offer no practical
mechani sm by which the identities of those aliens could be
mai ntai ned in confidence under the district court’s
i njunction.

On the other side of the scale, a stay would nerely defer
t he newspapers’ opportunity to gain access to the renoval
proceedi ngs that are closed under the Creppy directive until

t he expedited appell ate proceedings in this case are

conpleted. Citing Elrod v. Burns, 427 U S. 347, 373 (1976)
(plurality opinion of Brennan, J.), respondents assert that
“even the tenporary loss of First Amendnent rights constitutes
irreparable injury.” That assertion of urgent and irreparable

injury is substantially underm ned by respondents’ own del ay
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of nmore than three nonths between the time that one of their
reporters was first denied access to a proceedi ng covered by
t he Creppy directive on Novenber 22, 2001, and their filing
suit on March 6, 2002. See Resp. Opp. 2-3.

Mor eover, there is no question here of preventing anyone
from exercising any of the |ong-recognized First Amendnment

rights to speak, or publish, or conduct political activity.

Rat her, respondents seek to establish a new First Amendnent
right of access to Executive Branch proceedi ngs. That
asserted right has gone unrecognized for two centuries of this
Nation’s constitutional history, and it is inconpatible with
| ongst anding adm ni strative rules and practices, including the
conduct of special-interest cases connected to the ongoing
terrorisminvestigations since Septenber 11. The asserted
ri ght of access also is inconpatible with the substanti al
interest in protecting the safety and privacy of the vast
maj ority of special-interest aliens who have chosen not to
di sclose their status to the press or public.

If a stay is denied, the harns that would result from
di scl osure can never be undone. 1In view of the potentially
drastic consequences of opening renoval proceedings in
speci al -i nterest cases, including disclosing the aliens’

identities, a brief stay of the district court’s injunction
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t hat enforces that new y-di scovered constitutional right is

war r ant ed.

For the foregoing reasons, as well as those set forth in
our application, the prelimnary injunction entered on May 28,
2002, by the United States District Court for the District of
New Jersey in this case should be stayed pending the final
di sposition of the governnent’s appeal of that injunction to
the United States Court of Appeals for the Third Circuit.

Respectfully subm tted.

THEODORE B. OLSON

Solicitor General
Counsel of Record

JUNE 2002
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