PROVIDED BY

FindLaw

WWW.FINDLAW.COM

UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

HOLY LAND FOUNDATI ON FOR
RELI EF AND DEVELOPMENT

Pl aintiff,

V. Civil Action No. 02-442 (CK)
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official capacity as
Attorney General of the
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VEMORANDUM OPI NI ON

Plaintiff, Holy Land Foundation for Relief and Devel opnment
("HLF"), +the largest Mslim charitable foundation in the
country, brings this action challenging its designation as a
terrorist organization and the resulting bl ocking of its assets
as arbitrary, capricious and unconstitutional.

On Decenber 4, 2001, the O fice of Foreign Asset Contr ol
("OFAC") of the United States Departnent of Treasury desi gnated
HLF as a specially designated terrorist (“SDT"), as a specially
designated gl obal terrorist (“SDGI”), and blocked all of its
assets pursuant to the International Enmergency Econom c Powers
Act, 50 U . S.C. § 1701 et seq. ("IEEPA"), and Executive Orders

13224 and 12947.


http://www.findlaw.com/

Def endants are John Ashcroft, Attorney General; the United
States Departnment of Justice; Paul O Neill, Secretary of the
Treasury; the United States Departnent of the Treasury; Colin
Powel | , Secretary of State; and the United States Departnment of
State (collectively the "Governnment").

In this action, HLF seeks to enjoin Defendants from
continuing to block or otherwise interfere with access to or
di sposition of its assets. Plaintiff alleges that the bl ocking
order violates the Adm nistrative Procedure Act ("APA"), 5
US C 8 701 et seq; the First, Fourth and Fifth Amendnents of
the United States Constitution; and the Religious Freedom
Restoration Act, 42 U. S.C. § 2000bb et seq. ("RFRA").

The matters now before the Court are Plaintiff's Mtion for
a Prelimnary Injunction [#3], Defendants' Mdtion to D sm ss and
For Summary Judgnent [#17], and Defendants' Mtion I n Linine and
to Strike [#31]. Upon consideration of the notions,
oppositions, replies, the argunents presented at the | engthy
nmotions hearing on July 18, 2002, and the entire record herein,
for the reasons stated below, the Court denies Plaintiff's
Motion for a Prelimnary Injunction, grants in part and denies
in part Defendants' Mdtion to Dism ss and for Sunmary Judgnent,
and grants Defendants' Modtion In Limne and to Strike.

l. STATUTORY FRAMEWORK



A. The International Energency Econom c Powers Act

In 1917, Congress enacted the Trading Wth the Eneny Act
("TWEA"), which granted the President "broad authority" to
"investigate, regulate, . . . prevent or prohibit
transactions” in tinmes of war or declared national energencies.
50 U.S.C. app. 8 5(b).

In 1977, Congress anmended t he TWEA and enacted the | EEPA to
delineate the President's exercise of emergency econom c powers
in response to both wartime and peacetinme crises under the TWEA
and the | EEPA respectively. The 1977 legislation granted the
Presi dent broad enmergency econom c power in wartinme under the
TWEA, and granted him simlar, but not identical, energency
econom ¢ power in peacetime national enmergencies under the
| EEPA.

The | EEPA authorizes the President to declare a nationa
enmergency "to deal with any unusual and extraordi nary threat,
which has its source in whole or substantial part outside the
United States, to the national security, foreign policy, or
econony of the United States.” 50 U. S.C. § 1701(a). Upon
declaration of a national emergency, the |EEPA further
aut hori zes the President to

i nvesti gate, bl ock during the pendency of an

i nvestigation, regulate, direct and conpel, nullify,
voi d, prevent or prohibit, any acquisition, holding,



wi t hhol di ng, use, transfer, wi t hdr awal ,
transportation, inportation or exportation of, or
dealing in, or exercising any right, power, or
privilege with respect to, or transactions invol ving,
any property in which any foreign country or a
nati onal thereof has any interest by any person, or
with respect to any property, subject to the
jurisdiction of the United States.

1d. § 1702(a)(1)(B).

B. Executive Order 12947

Pursuant to his authority under the | EEPA, President Clinton
i ssued Executive Order 12947 on January 23, 1995. Presi dent
Clinton found that "grave acts of violence commtted by foreign
terrorists who threaten to disrupt the Mddle East peace
process"” constitute an "unusual and extraordinary threat to the
nati onal security, foreign policy, and econony of the United
States." E. O 12947.

The Executive Order blocks all property and interests in
property of the terrorist organizations and persons desi gnated
inthe Order, known as specially designated terrorists, or SDTs.
Ld. § 1. The Islam c Resistance novenent (commonly known as
"Hamas"), a Palestinian mlitary and political organization, is
one of the SDTs identified in the Order. The Executive Order
also permts the Secretary of the Treasury to designate

additional SDTs if they are found, inter alia, to be "owned or




controlled by, or to act for or on behalf of an entity
designated in that Order. 1d. 8§ 1(a)(iii).

C. Executive Order 13224

After the Septenmber 11, 2001 terrorist attacks on the United
States, President Bush issued Executive Order 13224, declaring
a national enmergency wth respect to the "grave acts of
terrorism . . . and the continuing and immediate threat of
further attacks on United States nationals or the United
States." E. O 13224.

As with the Executive Order issued by President Clinton,
Executive Order 13224 blocks all property and interests in
property of the designated terrorist organizations, known as
specially designated global terrorists, or SDGTs. On October
31, 2001, the President designated Hamas as one of the SDGIs
subj ect to the Order.

The Executive Order also authorizes the Secretary of the
Treasury to designate additional SDGIs whose property or
interests in property should be bl ocked because they "act for or

on behal f of or are "owned or controlled by" designated
terrorists, or t hey "assi st in, sponsor, or
provide . . . support for," or are "otherw se associated"” with
them 1d. 8 1(c)-(d).

1. PROCEDURAL BACKGROUND



HLF is a non-profit corporation organized in 1989, withits
headquarters in Richardson, Texas. It was originally
i ncorporated under the name Occupied Land Fund ("OLF"), and
changed its corporate nane to Holy Land Foundation for Relief
and Devel opnent on Septenber 16, 1991. Shukri Abu Baker is
HLF' s co-founder and has been Chief Executive Oficer fromits
founding to the present.!?

HLF alleges in its Conplaint, that it is a 8§ 501(c)(3)
charitable organization that provides humanitarian aid
t hroughout the world, although its primary focus has been to
provide aid to the Pal estinian population in the Wst Bank and
Gaza.

On Decenber 4, 2001, the Secretary of Treasury deterni ned
t hat HLF was subject to Executive Orders 12947 and 13224 because
HLF "acts for or on behalf of" Hamas.? Accordingly, HLF was
desi gnat ed as an SDT under Executive Order 12947 and as an SDGT

under Executive Order 13224. Pursuant to the designation, OFAC

i ssued a "Bl ocking Notice" freezing all of HLF' s funds, accounts

1 As addressed below, the adm nistrative record contains
evi dence that Baker is involved with Hamas and rai ses funds on
its behalf. HLF vigorously contests the accuracy of this
evi dence.

2 The parties do not dispute that Hamas is a terrorist
organi zation. As noted above, Hamas was desi ghated as an SDT
and SDGT on January 23, 1995, and on Cctober 31, 2001,
respectively.



and real property. At that tinme, OFAC also renoved from HLF
headquarters, all docunents, conputers, and furniture. Pursuant
to the Blocking Notice, all transactions involving property in
which HLF has any interest are prohibited w thout specific
aut hori zati on from OFAC.

Plaintiff filed this action on March 11, 2002, seeking to
enj oi n Defendants fromcontinuing to block or freeze its assets.
Plaintiff alleges that the designation of HLF as an SDT and SDGT
and attendant bl ocking violates (1) the APA; (2) the Due Process
Cl ause of the Fifth Amendnent; (3) the Takings Clause of the
Fifth Amendment; (4) the Fourth Amendnent; (5) First Anmendnent
rights to freedom of speech and association; and (6) the
Rel i gi ous Freedom Restoration Act.

On May 31, 2002, the Governnent noved for summary judgnent
on the APA <claim and nmoved to dismss the rennining
constitutional and RFRA claimns. On June 24, 2002, the
Governnment filed a Motion In Linmine and To Strike, seeking to
excl ude evidence beyond the adm nistrative record, to preclude
t he taking of evidence in an evidentiary hearing, and to strike

t he exhibits attached to Plaintiff's Opposition and Reply brief.?3

3 On May 1, 2002, the Governnent filed a Motion to Submt
Classified Evidence In Canera and Ex Parte. The Court has
determined that it is not necessary to reach the nerits of
that issue in order to rule on the pending notions.
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L1l ANALYSI S

A Motion In Limne and to Strike

HLF contends that the Court should supplenment the
adm nistrative record wth the exhibits attached to its
Opposition to Defendants' WMtion to Dismss and for Summary
Judgnent and Reply in Support of Plaintiff's Mtion for a
Prelimnary Injunction, and that the Court should permt Rule
56(f) discovery and supplenent the admnistrative record
accordingly.4 The Governnent has filed a Motion |n Limne and
to Strike in response. For the reasons discussed below, the
Court grants the Governnent's Mbtion

It is well-established that the scope of review under the
APA is narrow and nust ordinarily be confined to the

adm ni strative record. See Canp v. Pitts, 411 U. S. 138, 142

(1973) ("the focal point for judicial review should be the
adm ni strative record already in existence, not some new record
made initially in the reviewing court"). HLF contends t hat
courts have recogni zed circunmstances under which the review ng

court may consider extra-record evidence, and that such

* HLF al so argues that the Court should conduct an
evidentiary hearing, which evidence would be added to the
adm ni strative record. The Court denied that request during
t he notions hearing conducted on July 18, 2002.

8



circunstances are present here.

First, the heart of HLF' s argunent is that the Governnment
must furnish "[t]he 'whole' admnistrative record,” which
includes "'"all docunments and materials directly or indirectly
consi dered by agency decision-nmakers and includ[ing] evidence

contrary to the agency's position."" Thonpson v. Dep't of

Labor, 885 F.2d 551, 555 (9'" Cir. 1989) (citations omtted).
HLF reasons that the admnistrative record in this case is
i nconpl ete because OFAC |likely considered evidence that it did
not include in the record.

HLF's contention is entirely speculative, and it has fail ed
to identify any docunents that OFAC directly or indirectly
considered and excluded from the 3130 page adnmi nistrative
record.® OFAC has certified that the adm nistrative record on
file is "conplete and accurate.” See Certification signed by
James W McCanent (May 31, 2002). That certification is
entitled to "a presunption of adm nistrative regularity and good

faith." Federal Trade Commi ssion v. Invention Subm ssion Corp.,

965 F.2d 1086, 1091 (D.C. Gir. 1992).  Accordingly, HLF s

> Indeed, the Governnment specifically asserted at the
notions hearing that the main docunents HLF contends were
i mproperly excluded fromthe record---Mhamad Anati's police
interrogation statenments and the transcript of his plea
heari ng---were not before OFAC when it nade its determ nation.



specul ative statenents are insufficient to overcone this
presunption and the well -settled principle that judicial review
is confined to the adm nistrative record.

Second, HLF contends that the Court shoul d consi der evi dence
outside the adm ni strative record because OFAC has denonstrat ed
bi as and bad faith, and inadequacy of factfinding procedures,

t hereby warranting de novo review under 5 U S.C. 8§ 706(2)(F).

Specifically, HLF contends that OFAC s redesignation of HLF as
a terrorist® was a "sham" because that process had a
predet erm ned out come, and because the agency failed to consider
virtually all of the evidence HLF submtted, and continued to
rely on evidence that HLF had discredited.

HLF has nmade only conclusory allegations of bad faith and
i nadequat e procedures. It has failed to provide any factual
basis for its charges. The fact that OFAC redesignated HLF
based, in part, on evidence that HLF contends is flawed is
insufficient to suggest bias or i nadequate procedures. OFAC did

include in the record a significant portion of HLF s evidence

® On May 31, 2002, the Governnent redesignated HLF as an
SDT and SDGT based on the record of the first designation,
addi tional unclassified and classified information, and a
second evidentiary nmenorandum fromthe FBI to OFAC. See
Newconb Decl. 9§ 42.
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chal I engi ng OFAC s factual determ nations.’ As addressed infra
Part 111.B.5.d., it was reasonable for OFAC to determ ne that
t he mai n decl aration subnmtted by HLF was not credi bl e, and that
determ nati on does not evidence bias or inadequacy in OFAC s
procedures. Moreover, HLF was afforded an opportunity to submt
further evidence to the agency, but failed to do so.?8

In sum HLF has not denonstrated that the Court should
depart from traditional record review analysis in this case.?®

Accordingly, the Court will not permt discovery on the APA

" The exhibits attached to HLF's Motion for a Prelininary
| njunction were considered by OFAC and incorporated into the
adm ni strative record. See Defs.' Reply Mem in Supp. of Mbdt.
In Limne and to Strike at 11.

8 On April 30, 2002, OFAC sent HLF formal notification
that it was considering redesignating HLF as an SDT and SDGI.
At that tine, HLF was afforded a 15-day period in which to
respond to the admi nistrative proceeding. On May 14, 2002,
Plaintiff responded by requesting an additional thirty days to
respond. OFAC did not agree to the extension, but conmtted
to consider any information that Plaintiff submtted prior to
t he agency's action on the redesignation, and that it would
al so accept any information submtted after the redesignation
deci sion was made. Plaintiff did not submt any further
materials to OFAC and, on May 31, 2002, OFAC redesignated HLF

® HLF also contends that the Court shoul d consider extra-
record evidence pursuant to Esch v. Yeutter because(l) OFAC
did not adequately explain its decision in the record before
the Court; (2) it failed to consider factors that are rel evant
to its final decision; (3) the case is so conplex that the
Court needs nore evidence; and (4) evidence arising after the
agency action shows that OFAC s decision was not correct. 876
F.2d 976, 991 (D.C. Cir. 1989). Again, HLF has nade only
conclusory allegations and has failed to denonstrate that any
of these exceptions applies in this case.
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claim? and the exhibits attached to Plaintiff's Mtion to
Dismss and for Summary Judgnment and Reply in Support of
Plaintiff's Mdtion for a Prelimnary Injunction will not be
considered by the Court. The Court's review of the APAclaimis
therefore limted to the adm nistrative record.

B. Adm ni strative Procedure Act

As noted above, Plaintiff contends that OFAC s designation
of HLF as an SDT and SDGI, resulting in the blocking of its
assets, violates the APA. HLF makes three nmajor arguments: (1)
OFAC exceeded its statutory authority under the |IEEPA because
Hamas does not have a legally enforceable interest in HLF's
property; (2) the blocking order violates the statute's
humanitarian aid exception; and (3) the OFAC action was
arbitrary, capricious, and w thout substantial evidence in the
record. The Governnment has noved for summary judgnment on the
entire APA claim

1. Sunmary Judgnent Standard of Review

Under Fed. R Civ. P. 56, a notion for summary judgment

shall be granted if the pleadings, depositions, answers to

interrogatories, adm ssions, and affidavits show that there is

1 The Government has noved to dismiss, not for summary
j udgnment, on the remaining constitutional and RFRA cl ai ns.
Because the Court has not converted the nmotion to dismss to
one for summary judgnment, HLF' s request for Rule 56(f)
di scovery is inapplicable to those cl ains.

12



no genui ne i ssue of material fact, and that the noving party is

entitled to judgnment as a matter of |aw See Anderson V.

Li berty Lobby., Inc., 477 U S. 242, 248 (1986).

2. APA St andard of Review
An agency's action my be set aside only if it 1is
“arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with law." 5 U S.C. §8 706(2)(A. In making this
determ nation, the Court "nust consi der whether the decision was

based on a consideration of the relevant factors and whet her

t here has been a clear error of judgnment."” Citizens to Preserve
Overton Park, Inc. v. Volpe, 401 U S. 402, 416 (1971). |If the
"agency's reasons and policy choices . . . conformto 'certain
m ni mal standards of rationality' . . . the rule is reasonable

and nmust be upheld,” Snmall Refiner Lead Phase- Down Task Force v.

EPA, 705 F. 2d 506, 521 (D.C.Cir. 1983) (citation omtted), even
t hough the Court itself m ght have made different choices.

As not ed above, under arbitrary and capricious review, the
Court does not undertake its own fact-finding. I nstead, the
Court nmust review the admnistrative record assenbled by the
agency to determ ne whether its decision was supported by a

rational basis. See Canp v. Pitts, 411 U. S. 138, 142 (1973).

3. The | EEPA Does Not Require a Legally Enforceable
| nt er est

13



The | EEPA provi des, inrelevant part, that the President may
bl ock “property in which any foreign country or a national
t hereof has any interest.” |EEPA, 50 U S.C. § 1702(a)(1)(B).
HLF contends that this "“interest” nust constitute a “legally
enf orceable interest.” Accordingly, HLF reasons that OFAC
exceeded its statutory authority because it cannot establish
that Hamas had any such interest in HLF s property. The
Governnment argues that the |EEPA does not inpose any such
requi renment of a legally enforceable interest on the President’s
aut hority. It reasons that OFAC need only determ ne that Hamas
has "any interest” in HLF' s property, which it reasonably did in
this case. It is clear that both the text of the statute and
the cases interpreting it support the Government’s position.

First, the plain text of the | EEPA authorizes the bl ocking
of property in which the designated foreign national or country
has “any interest.” |EEPA, 50 U.S.C. 8 1702(a)(1)(B) (enphasis
added) . The | anguage inposes no constraints on that term
Mor eover, Congress explicitly authorized the Executive to define
the statutory terns of the |EEPA See id. § 1704.% OFAC

carried out that mandate and defined “interest” to nean “an

1 “The President may issue such regul ations, including
regul ati ons prescribing definitions, as nay be necessary for
the exercise of the authorities granted by this chapter.” 50
U S C 1704.

14



interest of any nature whatsoever, direct or indirect.” 31

C.F. R 500.311-.312 (enphasis added). It is clear, then, that
the plain text of the statute, as well as its inmplenmenting
regul ati ons, broadly define the term "interest,"” and do not

i npose the limtation advanced by Plaintiff.

Second, courts have repeatedly upheld OFAC s authority to
interpret broadly the term “any interest” in the identical
provi sions of the I EEPA, and its predecessor statute, the TWEA

See Regan v. Wald, 468 U.S. 222, 224, 225-26, 233-34 (1984)

(repeatedly stating that the phrase “any interest” nust be

construed in the broadest possible sense); Consarc Corp. V.

lragi Mnistry, 27 F.3d 695, 701-02 (D.C. Cir. 1994) ("Consarc

L") (finding that OFAC nmay choose and apply its own definition
of property interests, subject to deferential judicial review,
and t hat OFAC s application of its own regul ations, "receives an
even greater degree of deference than the Chevron standard, and
must prevail unless plainly inconsistent with that regulation");

Consarc v. OFAC, 71 F.3d 909 (D.C. Cir. 1995) ("Consarc 11")

(referring to the expansive statutory grant of power under the
| EEPA, and finding that a challenge to OFAC s interpretation of
its own regulation nust either denonstrate that the statute
clearly forbids the agency’'s interpretation or that the

interpretation is unreasonable).

15



Third, in those cases where courts have found that a foreign
nation or national had an interest in property under the |EEPA,
t hey have not based that ruling on any statutory requirenent

that the interest be “legally enforceable.” See, e.qg., Consarc

11, 71 F.3d at 909; Consarc |, 27 F.3d at 695; Mlena Ship

Managenent Co. v. Newconb, 995 F.2d 620 (5'" Cir. 1993).12

In sum in light of the plain text of the | EEPA and OFAC s
regul ati ons broadly defining the term*®“interest,” the deference
that nust be afforded to OFAC s interpretation of its own
regul ati ons, and the rel evant case | aw, the Court concl udes t hat
the | EEPA does not |limt the President’s bl ocking authority to

the existence of a legally enforceable interest.

4. The Humanitarian Aid Exception Authorizes
Donati ons of "Articles,"” But Not of Money

The humanitarian aid exception under the | EEPA provides, in
rel evant part, that "[t]he authority granted to the President by
[the | EEPA] does not include the authority to regulate or

prohibit, directly or indirectly . . . donations, by persons

2 HLF relies heavily on Centrifugal Casting Mach. Co. v.
Anerican Bank & Trust Co., 966 F.2d 1348 (10" Cir. 1992),
which is the only | EEPA case requiring a “legally enforceable
interest.” To the extent that the Centrifugal Casting court
i nposed such a requirenent under the IEEPA, it did so against
the weight of judicial authority to the contrary. Not only is
this Court not persuaded by its reasoning, but it is not bound
by a decision fromthe Tenth Circuit, especially in |light of
Consarc | and Consarc 11 fromthis Circuit.

16



subject to the jurisdiction of the United States, of articles,
such as food, clothing, and nmedicine, intended to be used to
relieve human suffering." |EEPA, 50 U S.C. 8 1702(b)(2). HLF
contends that OFAC s bl ocking order violates this exception
because HLF is prohibited from making any humanitarian aid
contri butions. The Governnent advances two argunments in
response.

First, the Governnent contends that the humanitarian aid
exception does not apply to blocked entities such as HLF. | t
reasons that this conclusion is conpelled by the thrust of the
statute, which prohibits a blocked entity such as HLF fromusi ng
its funds for any purpose (including provision of humanitarian
aid) without a license from OFAC.

In fact, the plain text of the statute conpels the contrary
conclusion. The statute explicitly states that the President’s
authority to issue the blocking order does not include the
authority to prohibit humanitarian aid.'® Accordingly, it is
clear that the humanitarian aid exception applies to bl ocked

entities such as HLF, and that the blocking itself cannot

3 The main case the Governnment relies on, Anerican

Airways Charters, Inc. v. Regan, 746 F.2d 865, 866 (D.C. Cir.
1984), nmerely states the general rule that a designated entity
nmust obtain an OFAC |icense prior to engaging in any
transaction involving its assets. Anerican Airways does not
address the applicability of the humanitarian aid exception to
bl ocked entities, and is therefore inapplicable to this case.

17



prohibit HLF from providing humanitarian aid to non-bl ocked
entities.

Second, the CGovernnment contends that, even iif the
humanitarian aid exception applies to blocked entities, the
exception does not cover transfers of noney. Both the text of
the statute and case | aw do support this concl usion.

The statute explicitly refers to donations "of articles,
such as food, clothing, and nedicine,” wthout any reference to
nonetary donations. See 50 U S.C 1702(b)(2). Moreover, the
| egislative history of the humanitarian aid exception makes it

clear that Congress specifically chose to exclude nonetary

contributions fromthe exception. Veterans Peace Convoy Inc. V.

Schultz, 722 F.Supp. 1425, 1431 (S.D. Tex. 1988) (determn ning
after review of legislative history that statute “authorized
donations of articles, but not nonetary funds, thereby
“increasing the likelihood that the donation would be used for
the intended purpose.’”) (quoting testinony from Senate
heari ng).

Accordingly, the Court concludes that OFAC exceeded its
statutory authority to the extent that it has prohibited HLF

from providing humanitarian donations “of articles, such as

18



food, clothing, and nmedicine.”'* OFAC did not, however, exceed
its statutory authority by prohibiting HLF from naki ng nonetary

contributions for humanitarian purposes.

5. Designation of HLF as a Terrorist and Sei zure of
Its Assets Do Not Constitute Arbitrary and
Capri ci ous Agency Acti on

The seven volune, 3130 page adm nistrative record in this
case provides substantial support for OFAC s determ nation that
HLF acts for or on behalf of Hanas. Specifically, as the
following analysis denonstrates, the admnistrative record
contains anple evidence that (1) HLF has had financial
connections to Hamas since its creation in 1989; (2) HLF | eaders
have been actively involved in various nmeetings w th Hamas
| eaders; (3) HLF f unds Hamas-control | ed charitable
organi zations; (4) HLF provides financial support to the orphans
and famlies of Hanmas martyrs and prisoners; (5) HLF' s Jerusal em
office acted on behalf of Hams; and (6) FBlI informants

reliably reported that HLF funds Hamas. '°

a. HLF Had Early Fi nanci al Connections to Hanas

4 The Court realizes that, in reality, this my be a
distinction without a difference. |If HLF cannot access its
bank accounts, it cannot purchase food, clothing, and
medi ci ne. HLF counsel acknow edged as nuch at oral argunent.

 HLF vigorously contests the accuracy, interpretation
and context of this evidence, as well as the sufficiency of
the record. These challenges are addressed infra.
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First, the adm nistrative record denonstrates that HLF' s
financial connections to Hamas began as far back as 1988.
Specifically, there is evidence that HLF rai sed funds for Hamas,
t hat Hamas provided financial support to HLF, and that HLF paid
for Hanmas | eaders to travel to the United States on fund-raising
trips.

Wth respect to HLF s fund-raising on Hamas' behalf, the
record contains a Decenber 1988 and a Decenber 1989 publication
i ssued by Hamas. Both publications request that tax deductible
donations be sent to OLF, HLF' s forner corporate nane. See A R
1499-1500, 1511, 1529, 1531-35.

Wth respect to Hamas' funding of HLF, the evidence
establishes that, in 1992, Hamas |eaders and activists
contributed $210,000 to HLF. The checks were from Hamas
political |eader Mousa Abu Marzook, ® Hamas activi st and Marzook
associate Ismai|l Elbarrase, and from Marzook's associate and
personal secretary Nasser Al khatib. See A R 74, 684-87, 1926-
27, 700. | ndeed, HLF's 1993 tax return reflected that it

recei ved $210, 000 from Mar zook. See A. R 700.

% The record contains evidence that Marzook has been the

| eader of the political wing of Hanas since at |east 1991.
See A.R 73-74, 639-78. In 1996, a federal court determ ned
t hat Marzook should be extradited to Israel to face nurder
charges resulting fromhis alleged terrorist activity. See
A. R 269-91, 324-32; see also Marzook v. Christopher, 924

F. Supp. 565 (S.D. N Y. 1996).
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Further, there is evidence in the record that, at the sane
time Hamas was funding HLF, it was also funding a network of
organi zati ons connected to HLF. There is evidence that at | east
one of these organizations, Islamc Association for Palestine
("I'AP"), has acted in support of Hamas.?’ The Gover nnment
contends that HLF knew of Hamas' funding of these organizations
because HLF's |eaders were associated with or related on a
famlial basis to the | eaders of the other funded organizati ons.

Finally, with respect to HLF' s support of Hamas' fund-
raising trips, between Septenber 20, 1990 and March 9, 1994, HLF
paid for senior Hamas |eaders Sheikh Jam | Hamam and Dr.
Mohamred Siyamto nmake el even trips to the United States.!® Each
of the trips was charged to OLF or HLF' s corporate credit card.
See A.R. 73, 635-38.

b. HLF Officials Met Wth Hamas Leaders

Second, the admi nistrative record contains evidence of two
meeti ngs between Hamas and HLF | eaders---a 1993 Phil adel phi a,
Pennsyl vani a neeting and a 1994 Oxford, M ssissippi neeting.

The three-day Philadel phia conference was observed and

7 There is evidence in the record that | AP distributes

informati on on behal f of Hanas. See AR 1499- 1535.

8 The record contains evidence that Hamami is a co-

f ounder of Hamas, and that Siyamis a Hamas | eader. See A R
72, 609-39.

21



recorded by the FBI. Five senior Hamas officials and three
senior HLF | eaders were in attendance.?® Mor eover, senior HLF
of ficial Shukri Abu Baker not only attended the conference, but
al so assisted in planning the neeting and nade a presentation to
t he participants.

Wth respect to the Oxford, M ssissippi neeting, FB
surveill ance disclosed that Al-Agsa Educational Fund (which was
run by senior Hamas activist Abdel hal eem Ashgar) and HLF---the
two maj or Muslimcharities operating in the United States---had
been in conflict over which organization would raise funds in
the United States. See A.R 1478, 1482-86. On March 14, 1994,
Baker spoke with Hamam , who was in Oxford, M ssissippi as part
of an Al-Agsa fund-raising tour. At that tinme, Hamanm read a
letter from Marzook to Ashgar directing Ashgar to stop his fund-
raising activities in the U S. until Marzook arrived in the
country. See id. Baker replied that he had no objection to
Mar zook resolving HLF's conflict with Al -Agsa. See id.

C. HLF Funds Hamas-Controlled Entities

Third, the adm nistrative record establishes that, since

¥ The follow ng Hamas | eaders and activists were at the
meeti ng: Abdel hal eem Ashqar, Akram Kharroubi, Mhanmmad Al -
Hanooti, Ismail El barasse, and Miin Kanel Mhamred Shabi b.
The HLF | eaders in attendance were HLF co-founders Shukri Abu
Baker and Ghassan El ashi, and HLF enpl oyee Hait ham Maghawri .
See A.R 68, 251-65, 1400-11.
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1992, HLF has made significant contributions to charitable
organi zations that the Governnent identifies as controlled or
operated by Hanmas. Specifically, HLF grant lists reveal
t hat, between 1992 and 1999, HLF contributed approxi mately 1.4
mllion dollars to eight Hamas-controlled "zakat" (or charity)
commttees. See A R 1435-36, 86-87, 939-41, 1267. HLF grant
lists also establish that, between 1992 and 2001, HLF gave
approximately five mllion dollars to seven other Hamas-
controlled charitable organizations, including a hospital in
Gaza. See AR 87-91, 97-98, 100-05, 304-05, 307, 609-29, 732,
815, 843, 856, 858-60, 1127-40, 1143, 1162, 1165-68, 1204, 1209-
11, 1253-55, 1796-2000. 2°

In many instances, the Israeli Governnment provided the

2 The record contains evidence that the political, as

opposed to mlitary, activities of Hamas include a broad
networ k of charitabl e organizations including zakat

comm ttees, hospitals, schools, and institutions. This
charitabl e conponent is an effective way for Hamas to maintain
its influence with the public, indoctrinate children and
recruit suicide bonbers. Moreover, there is evidence that
Hamas' charitabl e organi zations "serve[] as a screen for its
covert"™ conponent, thereby permtting the transfer of funds to
its terrorist activities. See A R 1916-17. Accordingly, "it
is not always possible to distinguish between the '"innocent'
activity of the charity associations and the fundi ng of

covert, subversive and terrorist activity." See A R 1916-17,
1502. To that end, both President Bush and President Clinton
have designated all of Hamas as a terrorist organization, and
determ ned that even charitable contributions to Hamas inpair
the "ability to deal with the national enmergency." E.QO 13224
8§ 4, E.O 12947 § 3.
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information that the charitable organizations HLF funds are
controlled by Hamas. HLF contests OFAC s reliance on this
information fromthe Israeli governnent.

However, agency designati ons can be based on a broad range
of evidence including news reports, intelligence data, and

hearsay decl arati ons. See National Council of Resistance of

lran v. Departnment of State, 251 F.3d 192, 196 (D.C. Cir. 2001).

Moreover, the D.C. Circuit has very recently upheld an agency
deci sion based primarily on foreign governnents’ intelligence

reports. In 32 County Sovereignty Conm v. Dep't of State, the

Court of Appeals found that the adm nistrative record supported
the Secretary of State's determ nation that petitioners were
"foreign terrorist organizations" under the Anti-Terrorism and
Ef fective Death Penalty Act ("AEDPA"), even though the Secretary
relied primarily on intelligence reports provided by the British
and Irish governnments. 2002 W 1300020 (D.C. Cir. June 14,
2002). Accordingly, it was reasonable for OFAC to rely on the

intelligence information provided by the Israeli governnent.

d. HLF Provides Financial Support to O phans
and Fam |ies of Hamas Martyrs and Prisoners

Fourth, the adm nistrative record cont ai ns evi dence that HLF

has provided financial support to the orphans and famlies of
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martyred? or inprisoned Hamas activists. The mpjority of this
evi dence consi sts of docunents recovered fromHLF s offices and
reports conpiled by the Israeli governnent concerning the
recovered docunents. Specifically, the adm nistrative record
contains the foll owi ng HLF docunents: a binder entitled "O phans
Sponsorship Program Gaza in July 1999;" 1992 sponsorship forns
for needy famlies; and two letters witten by HLF enpl oyees.
The record also contains two reports prepared by the Israeli
governnment, dated Septenber 20, 1995 and June 5, 1995.?2?

The 1999 Orphans Sponsorship Programbinder |lists the cause
of death of each of the orphan's fathers, specifically
di stingui shing between “killing,” “martyr,” *“sickness,” and
ot her causes of death. See A.R 1501, 1801-1911. Approxinmately
seventy-seven of the four hundred and forty four orphans in the
bi nder are represented to be children of “martyrs.” See AR
1801-1911.

Wth respect to HLF' s 1992 sponsorship fornms for needy
famlies, a space on the form for social worker comments

indicates that, in nearly every case, the applicant’s parent or

2L As addressed bel ow, HLF vigorously contests OFAC s
interpretation of the term“martyr.”

2 HLF vigorously objects to OFAC s reliance on the
| sraeli governnment's reports. However, as addressed in supra
Part Ill.B.5.c., it was reasonable for OFAC to rely on such
i nformation.
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guardian was either jailed by the Israeli government for
security reasons or martyred. See A.R 1536-1790.

The two letters from HLF enpl oyees request the nom nation
of children and famlies of martyrs. Specifically, the August
13, 1992 letter from HLF enployee Haitham Maghawi states
“pl ease nom nate a few nanmes of the Martyr’s children with a
sunmary on each childs [sic] situation, and how cooperative they
are.” A R 1501, 1791. The second letter, which is not dated,
from HLF enpl oyee I brahim Khalil states: “W asked you for 40
applications forns for needy fam|lies fromseveral regions to be
sent ASAP, famlies of the martyrs, if possible would be good.”
A.R 1501, 1793-94.

The Septenber 20, 1995 report prepared by the Israeli
governnment i s based on that government’s analysis of docunents
it recovered from HLF s Jerusalem office. The recovered
docunments show funds transferred fromHLF to the Islamc Relief
Agency?® for distribution and includes the list of people
supported by those funds. The report indicates that people who
were not denpnstrably connected to Hanmas activists received

| omer paynents when conpared to those wth known Hamas

2 The Islamc Relief Agency was closed by the Israeli

governnment in 1996 for providing support to the famlies of
Hamas activists involved in terrorist attacks in |srael. See
A. R 101-02, 1127-40.
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connections. See AR 78-79, 1285-1396. Finally, the Israeli
governnent’s June 5, 1995 report indicates that “sonme hundred
or phans receiving support have been checked” and the “fam lies
of several orphans are directly connected with Hamas.” AR
739.

Plaintiff vigorously contests OFAC s interpretation of the
term "martyr" ("shaheed" in Arabic) in its fund solicitations.
To that end, Baker, HLF s Chief Executive Oficer, submtted a
decl aration to OFAC contending that HLF s use of that term was
not intended to refer to terrorists or suicide bonbers. Rather,
Baker contends that "martyr" refers to "[a]nyone who died an
"innocent' death under a variety of circunmstances. . . . it is
hard to i magi ne a person who has died in Pal estine other than by
natural causes, that | would not consider to be 'shaheed.'™
Baker Decl. § 22, PI. Ex. 1.2%

In light of all of the evidence before OFAC regarding the

rel ati onship between HLF and Hamas, it was reasonable for the

agency to determ ne that Baker’s explanation was not credible.

2 Al 'though HLF al so submitted a declaration by an
i nvestigator who investigated the causes of death of the
fathers listed as “martyrs” in the 1999 O phans Sponsorship
Program bi nder, that declaration was not before the agency
when it made its determ nation, is not part of the
adm ni strative record, and therefore cannot be considered by

t he Court.
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OFAC s rejection of HLF's definition of “martyr” is further
supported by the fact that the 1999 Orphans Sponsorship Program
bi nder does not differentiate between "innocent" and "natura

death,"” as one woul d expect given HLF' s definition of "martyr."

| nstead, the binder differentiates between a variety of causes

of death, including "martyr," "natural death,” "illness,"
"accident," "killing," and "electric shock."?
e. HLF' s Jerusalem O fice Supported Hamas

Fifth, there is evidence in the record that HLF s Jerusal em
of fice supported Hamas. The Israeli government closed the
office in May 1995, because it was "used for overseeing the
channeling of funds to famlies of Hamas activists who had
committed terrorist attacks and for famlies of Hamas
prisoners.” A R 1305, 1337. The closing was |ater upheld by
the Israeli Supreme Court. See A.R 1360-96.

Mor eover, in 1997, the Israeli governnment arrested Mohammad
Anati, the former head of HLF s Jerusal emoffice, because of his
Hamas activities. See AR 82, 1263. The adm nistrative record
contains an Israeli intelligence report sunmarizing Anati’s

police interrogations subsequent to his arrest. The report

% HLF al so contests OFAC s determ nation on the ground
that, according to the Governnment's own evi dence, only a very
smal | portion of HLF' s donations was made to famlies of
martyrs. This argunent is addressed infra.
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indicates that Anati adnmitted to being a Hamas activist, and
stated that, although HLF provided aid to the needy, sone of
t hat noney was channeled to Hamas. See AR 1261, 1266-67,

1278. ¢

% HLF vigorously opposes OFAC s reliance on Anati’s
confessi on because (1) the statenments were likely given after
he had been tortured by the Israeli police; and (2) the
| sraeli sunmary of his statements is inconplete, m sleading,
and does not contain the excul patory statenents that are
included in the translations of his statenents.

First, it was reasonable for OFAC to rely on information
derived fromlIsraeli police interrogations, despite HLF' s
contention about the preval ence of torture by the Israel
police. In determ ning whether to consider factual statenents
made to a foreign police officer, courts consider the totality
of circunstances to determ ne whether the statenents are
reliable. See United States v. Welch, 455 F.2d 211, 213 (2d
Cir. 1972) (courts must consider totality of the circunstances
to determ ne whether a statenment was voluntary); In re.
Extradition of Atta, 706 F.Supp. 1032, 1052 (E. D.N. Y. 1989)
(in extradition proceedi ng, acconplices’ statenents supported
probabl e cause finding, despite allegations that statenents
were the product of torture, because there was no evidence the
statenments were coerced or unreliable, the statenments had
factual detail, were not recanted, and were corroborated). In
this case, Anati’s statenments are corroborated by other
evidence in the record.

Second, as addressed in supra Part I1l.A , the
transl ations of Anati's statements were not before OFAC when
it made its determ nation, and are therefore not part of the
adm ni strative record. Moreover, as addressed in supra Part
I11.B.5.c., it was reasonable for OFAC to rely on the Israel
intelligence report.

Third, even if the translations of Anati's statenents
were part of the adm nistrative record, they would not
advance Plaintiff's argunent. HLF not only failed to provide
any evidence that Anati was tortured, but Anati’s |lawer, an
em nent civil rights attorney, did not elicit testinony from

himat his plea hearing that he was tortured. |ndeed, Anati
testified during that hearing that his confessions to the
police were “generally true.” See PI. Ex. R 1 at 1.
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f. Unidentified FBI Informants Reported That
HLF Funds Hamas

Sixth and finally, the admnistrative record contains
reports fromeight unidentified FBI informants. The informants’
statenments generally recount instances in which HLF | eaders

stated that HLF funds and supports Hanmas. ?’

g. The Adm nistrative Record As A \Whol e
Supports OFAC s Action

As not ed above, the scope of judicial review under the APA

"arbitrary and capricious" standard is deferential, and the

Accordingly, it was reasonable for OFAC to rely on the police
interrogations to informits adm nistrative deci sion.

2’ HLF contests OFAC s reliance on these statenents
because the Governnent did not provide any basis to believe
they are reliable, did not describe the basis for the
i nformants’ know edge, and did not include any versions of
their statements in the unclassified adm nistrative record.

However, courts have recogni zed the useful ness of
information from confidential sources when presented in
conbi nati on with corroborating evidence. See United States v.
Bruner, 657 F.2d 1278, 1297 (D.C. Cir. 1981) (finding that
magi strate judge properly concluded that informants’
credibility was sufficiently established because informants’
statenments were corroborated and they had provided reliable
information in the past). Here, there are eight corroborating
and i ndependent sources, in addition to the corroborating
evi dence detail ed above. Further, the FBI indicated that the
sources had been reliable in the past (admtting that one
source had been both reliable and unreliable), and provision
of such information supports OFAC s consideration of their
statenments. See id. at 1297.
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Court nust affirm the agency's decision as long as it 1is
supported by a rational basis.

In this case, the evidence in the admnistrative record
provi des anple support for OFAC s conclusion that HLF acts for
or on behal f of Hamas. Specifically, there is evidence that HLF
had financial connections to Hamas; that HLF and Hamas | eaders
not only had substantial involvenment with one another, but also
that an HLF officer agreed to take direction froma seni or Hamas
activist; and that HLF has provided financial support to Hamas-
controll ed organi zations and to Hamas martyrs and prisoners.

When the Court reviews all of +the evidence in the
adm ni strative record as a whole, as it nust, it is clear that
OFAC s decision neets the "m nimal standards of rationality,"”

and therefore nust be uphel d. Smal |l Refiner Lead Phase- Down

Task Force, 705 F.2d at 521. Plaintiff's argunments chall enging

t he reasonabl eness of OFAC s determ nation do not alter the
Court's analysis for the foll ow ng reasons.

First, the heart of HLF' s argunment is that much of the
evidence in the record involves HLF s association with Hanas
prior to its designation as a terrorist organization in 1995.
HLF reasons that, because the pre-1995 activities were |egal,
and because the record contains substantially |ess post-1995

evidence, the adm nistrative record does not support OFAC s
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determ nation that HLF acts for or on behalf of Hanmas.

Even if HLF were correct that the majority of evidence in
the record directly connecting HLF to Hamas invol ves pre-1995
activities---and the Court is not making that finding---the
out come woul d not change. HLF does not contend that the pre-
1995 <evidence mmy not be <considered in evaluating the
reasonabl eness of the agency's action. Certainly, the agency
itself may consider the genesis of HLF and the totality of its
hi story. Upon review of the entire adm nistrative record, it is
clear that the agency's reliance on pre-1995 evi dence does not
render its final determi nation arbitrary and capricious.

Finally, when the pre-1995 evidence is conbined with the
post-1995 evidence that HLF continued to be controlled by the
sanme individuals who were directly affiliated with Hamas prior
to 1995, that HLF continued to fund Hamas-controlled entities
and the orphans and famlies of Hamas martyrs and prisoners,
that HLF' s Jerusalem office was closely allied with Hamas, and
that FBI informants confirnmed the fundi ng connecti on between HLF
and Hamas, it was enmi nently reasonabl e for OFAC to concl ude t hat

HLF conti nued to act on behal f of Hamas. 28

% HLF al so contests OFAC s determ nati on because the
Gover nnment knew about HLF' s all eged connection to Hamas since
it was designated as a terrorist in 1995 and failed to take
any action against HLF for nearly six years. However, the
duration of the Governnment's know edge is irrelevant to the
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Second, HLF contends that nuch of the post-1995 evidence
does not support OFAC s determ nation. Specifically, HLF argues
that, according to the Governnent's own evidence, only a very
small portion of HLF' s donations was nmade to famlies of
martyrs. HLF al so contends that nunerous other organizations,
i ncluding official government entities, contribute to the sane
zakat commttees that HLF funds. VWhat differentiates these
organi zations from HLF is that they do not have the sane
connections and association with Hamas that HLF has.

Mor eover, the purpose of the Court's inquiry is not to
det ermi ne whet her each and every piece of evidence in the record
i ndependently supports OFAC s determ nation. Nor is it to
second-guess the agency on credibility issues or issues
invol ving the Executive Branch's expertise in the area of

foreign affairs. See Regan v. Wald, 468 U. S. 222, 242 (1984).

Rat her, its function is to conduct a careful review of the
entire adm nistrative record and assess whether it denpbnstrates
a reasonabl e basis for the agency's action. |In this case, the

adm ni strative record as a whol e supports OFAC s determ nation.

Court’s determ nation of whether the agency's action was
reasonabl e. Executive Branch decisions to designate an entity
as a terrorist are conplex and involve significant political
ram fications. Accordingly, the Court nust defer to the
Executive’s discretion on the tim ng of those foreign policy
and national security decisions.
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In summary, for all the forgoing reasons, the Court
concludes that OFAC s determ nation that HLF acts for or on
behal f of Hamas is supported by substantial evidence in the
adm ni strative record and was not arbitrary and capricious. In
short, Defendants have not violated the APA.

C. The Constitutional and RFRA Cl ai ns

I n addition to chall engi ng agency acti on under the APA, HLF
al so contends that its designation as a terrorist and the
att endant bl ocking order violate (1) the Due Process Clause of
the Fifth Amendnment; (2) the Takings Clause of the Fifth
Amendnent; (3) the Fourth Anendnment; (4) First Amendnent rights
to freedom of speech and association; and (5) the Religious
Freedom Restoration Act. The Government has noved to dism ss
each of these clains.

For the reasons stated below, the Court concludes that
Plaintiff has failed to state a claimunder the Fifth and First
Amendnents and under the Religious Freedom Restoration Act.
Plaintiff has, however, sufficiently stated a claim for
violation of its Fourth Anmendment rights.

1. Motion to Dism ss Standard of Review

For a conplaint to survive a Rule 12(b)(6) motion to

dismss, it need only provide a short and plain statenment of the

claimand the grounds on which it rests. Fed.R Civ.P. 8(a)(2);
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Conley v. G bson, 355 U S. 41, 47 (1957). A notion to dismss
under Rule 12(b)(6) tests whether the plaintiff has properly
stated a claim not whether the plaintiff will prevail on the

merits. Fed.R Civ.P. 12(b)(6); Scheuer v. Rhodes, 416 U S. 232,

236 (1974). Thus, the court nmay dism ss a conplaint for failure
to state a claimonly if it is clear that no relief could be
granted under any set of facts that could be proved consistent

with the allegations. Hishon v. King & Spalding, 467 U S. 69,

73 (1984). In deciding such a notion, the court nust accept all
of the Conplaint's well-pled factual allegations as true and
draw all reasonable inferences in the nonnmovant's favor.
Scheuer, 416 U.S. at 236.
2. Due Process
Plaintiff argues that OFAC s designation of HLF as an SDT
and SDGT, resulting in the blocking of its assets, violates the
Due Process Cl ause of the Fifth Amendment. First, HLF contends
that OFAC failed to provide pre-designation notice and a hearing
in violation of its procedural due process rights. Second, HLF
argues that OFAC violated its substantive due process rights by
acting arbitrarily and capriciously. For the reasons discussed
bel ow, both of these argunents fail.

a. Procedural Due Process

The due process cl ause generally requires the Governnent to
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afford notice and a meani ngful opportunity to be heard before

depriving a person of certain property interests. See United

States v. Janes Daniel Good Real Property, 510 U.S. 43, 62

(1993); Mathews v. Eldridge, 424 U.S. 319, 333 (1976). In this

case, it is undisputed that the Governnment failed to provide HLF
any notice or hearing prior to designating it as a terrorist and
bl ocking its assets.?® For the following reasons, the
Governnment's actions did not, however, violate HLF' s right to

due process.

HLF relies principally on National Council of Resistance of

Iran v. Department of State, 251 F.3d 192 (D.C. Cir. 2001)

("NCRI"), in which the D.C. Circuit held that notice and an
opportunity to be heard nmust be afforded prior to designating an
entity as a "foreign terrorist organization"” under the AEDPA.
However, NCRI does not control this case. Here, the agency
action was taken pursuant to the | EEPA-based sancti ons program
Action under that program flows froma Presidentially decl ared
nati onal emergency. Thus, this case differs significantly from
NCRI where neither a declaration of war (as required by the

TWEA) nor a Presidentially declared national enmergency (as

#® As noted above, on May 31, 2002, the Government
redesi gnated HLF as an SDT and SDGI. The Governnment did
provi de HLF notice and an opportunity to be heard prior to the
redesi gnation, and that procedure is therefore not the subject
of the procedural due process claim
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required by the | EEPA) existed to justify the absence of notice
and an opportunity to be heard.

The Suprenme Court has outlined what circumnmstances "present]|]
an 'extraordi nary' situation in which postponenent of notice and
hearing until after seizure d[oes] not deny due process."

Cal ero-Tol edo v. Pearson Yacht Leasing Co., 416 U. S. 663, 679-80

(1974). To that end, the Governnment nust satisfy the follow ng
requi rements: (1) the deprivation was necessary to secure an
i nportant governnmental interest; (2) there has been a specia
need for very pronpt action; and (3) the party initiating the
deprivation was a governnment of fici al responsi ble for
determ ni ng, under the standards of a narrowly drawn stat ute,
that it was necessary and justified in the particular instance.
ld. at 678.

First, the OFAC designation and bl ocki ng order served the
i mportant governnment interest, set forth in the Executive Orders
i ssued by President Bush and President Clinton, of conbating

terrorism by cutting off its funding. See Haig v. Agee, 453

U.S. 280, 307 (1981). At the tine of HLF s designation, |ess
than three nonths had passed since the Septenmber 11, 2001
terrorist attacks on United States soil; President Bush had
recently declared a national emergency in Executive Order 13224

to deal with the threat of future attacks and the need to
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curtail the flow of terrorist financing; President Clinton had
i ssued Executive Order 12947 finding that the acts of violence
commtted by terrorists disrupting the M ddl e East peace process
constituted an extraordinary threat to the United States; and
the violence in the Mddl e East was escal ati ng.

Second, pronmpt action by the Governnent was necessary to
protect against the transfer of assets subject to the bl ocking
order. Money is fungible, and any delay or pre-blocking notice
woul d afford a designated entity the opportunity to transfer,
spend, or conceal its assets, thereby maki ng the | EEPA sanctions
programvirtual ly meani ngl ess. Indeed, in issuing the Executive
Order, President Bush explicitly determ ned that, "because of
the ability to transfer funds or assets instantaneously, prior
notice to such [designated] persons of neasures to be taken
pursuant to this order woul d render these neasures ineffectual."”

E.O 13224 § 10; see dobal Relief Foundation, Inc. v. O Neill

2002 W 1285829, at *22 (N.D. I1ll. June 11, 2002) ("[p]re-
deprivation notice would, in fact be antithetical to the

obj ectives of [the |EEPA] sanctions progran{]"); Mlena Ship

Mgnt. Co. Ltd. v. Newconb, 804 F.Supp. 846, 854 (E.D. La. 1992)

(finding that OFAC had to act quickly because "del ay woul d have
al l owed the assets to | eave the United States, thereby thwarting

t he purpose of the [Executive] Orders").
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Third and finally, governnent officials, and not private
parties, initiated the bl ocking action. OFAC did so pursuant to
the | EEPA and two Executive Orders that specifically authorize
such action in |limted circunstances.

I n sum for the foregoing reasons, the Court concl udes that,
accepting all of Plaintiff's factual allegations as true, it has
not stated a claimfor violation of its procedural due process
rights.

b. Subst anti ve Due Process

As not ed above, HLF al so argues that OFAC violated its right
to substantive due process by acting arbitrarily and
capriciously in designating it as a terrorist and blocking its
assets. 3

Thi s due process challenge nust also fail. The Court has
determ ned that OFAC s designation of HLF and bl ocking of its
assets was not arbitrary and capricious under the APA See
supra Part I11.B. Accordingly, it clear that the agency action
did not rise to the level of a constitutional violation.

3. Taki ng Wt hout Just Conpensation
Plaintiff next argues that the blocking of its assets

constitutes an unconpensated taking, in violation of the Takings

% The parties devoted little attention to this claimin
their briefs.
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Cl ause of the Fifth Anmendnent.3! The Governnent argues, first,
that the Court |acks jurisdiction to consider this claim and
second, that a blocking order does not, as a matter of |aw,
constitute a taking.

VWhile it is very doubtful that the Court has jurisdiction,32
even if it did, the takings claimwuld fail. The case law is
clear that blockings under Executive Orders are tenporary
deprivations that do not vest the assets in the Governnent.
Therefore, blockings do not, as a matter of |aw, constitute
takings within the nmeaning of the Fifth Amendment. Accordingly,
courts have consistently rejected these clains in the | EEPA and

TWEA cont ext. See Propper v. Cark, 337 US. 472 (1949)

(bl ocking is not a taking because it is a tenporary action);

Tran Qui Than v. Regan, 658 F.2d 1296, 1301 (9'" Cir. 1981)

(rejecting takings claim because blocking under TWEA is not

equi valent to vesting); Gdobal Relief Foundation, Inc. V.

ONeill, 2002 W 1285829, at *19 (N.D. [IIl. June 11

31 The Takings Clause forbids the Government fromtaking
private property for public use wi thout just conpensation.
U S. Const. anend. V.

2 Pursuant to the Tucker Act, 28 U.S.C. §
1491(a)(1),"[t]he United States Court of Federal Clains shall
have jurisdiction to render judgnment upon any clai m agai nst
the United States founded either upon the Constitution, or any
Act of Congress or any regul ati on of an executive
depart nment. "
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2002) (finding plaintiff unlikely to succeed on nmerits of takings

clai m because | EEPA bl ocking is tenporary); 1PT Co., Inc. V.

Dep't of Treasury, 1994 W 613371, at *5-6 (S.D.N. Y. Nov. 4,

1994), Def. Ex. E (denying takings claim for |EEPA bl ocking
because blocking is a tenporary deprivation). Accordingly, it
is clear that, as a matter of |aw, the blocking order in this
case is a tenporary deprivation that does not constitute a
constitutionally cognizabl e taking.

Plaintiff may, however, some day have a credi bl e argunment
that the | ong-term bl ocking order has ripened into a vesting of
property in the United States. At this stage, HLF' s assets have
only been blocked for eight nonths, and it is premature to
determine that the tenporary deprivation is equivalent to a
vesting. It is clear, then, that the current deprivation has

not “go[ne] too far,” so as to constitute a taking, even though

Plaintiff may sone day have a nore viable claim Tahoe-Sierra

Preservation Council v. Tahoe Regional Planning Agency, 122

S.Ct. 1465, 1480 (2002); E-Systems., Inc. v. U.S., 2 C. C. 271,

274-78 (Cl. Ct. 1983) (denying notion for summary judgnent on
takings claim.

Accordingly, the Court concludes that, as a matter of | aw,
t he bl ocki ng order does not presently constitute an actionable

Fifth Amendnent taking.

41



4. Fourth Amendnent

HLF further argues that the Governnent violated its Fourth
Amendnent rights. 33 Specifically, HLF contends that OFAC s
freezing of its bank accounts constitutes an unl awful seizure.
Plaintiff also alleges that the Governnment conducted an unl awf ul
search and seizure by entering its offices, searching them and
renmoving its docunments, office equipnment, and other assets
wi thout a warrant. It is undisputed that the Governnent did not
obtain a warrant prior to initiating these actions. For the
follow ng reasons, the Court concludes that HLF has not stated
a Fourth Amendment claim with respect to the freezing of its
accounts. However, HLF has stated a claim based on the
Governnment's entry onto its corporate prenm ses and renoval of
its property without a warrant.

Wth respect to the freezing of HLF s accounts, the
Governnment contends that its actions do not constitute a seizure
within the neaning of the Fourth Anmendnent. The Gover nment
plainly had the authority to i ssue the bl ocking order pursuant
to the |IEEPA and the Executive Orders and the Court has

determ ned that its actions were not arbitrary and capricious.

¥ The Fourth Amendnent provides that "the right of the
people to be secure in their persons, houses, papers, and
effects, against unreasonabl e searches and sei zures, shall not
be violated."” U S. Const. anend. |V.
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Further, the case law is clear that a blocking of this nature

does not constitute a seizure. See Tran Qui_ Than, 658 F.2d at

1301 (bl ocking under TWEA is not equivalent to vesting); D.C

Precision Inc. v US, 73 F.Supp.2d 338, 343 n.1 (S.D.N. Y. 1999)

(assets bl ocked by the governnment are not seized); Cooperativa

Mul ti activa de Enpl eados de Di stri bui dores de Drogas v. Newconb,

Civ. No. 98-0949, slip op. at 13-14 (D.D.C. Mar 29, 1999), Def.
Ex. F (blocking bars transactions but does not confiscate
property and is not tantamount to a forfeiture); |PT Co., 1994
W 613371, at *5-6 (I EEPA blocking is a tenporary freezing and
title does not vest in the governnment); Can v. US, 820 F. Supp

106, 109 (S.D.N. Y. 1993) (TWEA bl ocking does not constitute a
vesting nerely because it remained in place for a |l engthy period
of time). Accordingly, the freezing of HLF' s accounts is not a
seizure entitled to Fourth Amendment protection.

However, the Governnent's entry into HLF' s offices, search
of its property, and seizure of its docunents and office
equi pmrent without a warrant, do raise significant Fourth
Amendnment concerns. |Indeed, these allegations state a classic

Fourth Anendnent vi ol ati on. See G M Leasing Corp. V. United

States, 429 U. S. 338, 353-59 (1977) (holding that governnment
entry into business prem ses without a warrant violated the

Fourth Amendnent).
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The Governnent's argunents to the <contrary are not
persuasive. First, the Governnment relies heavily on the nature
of its authority pursuant to the | EEPA and the Executive Orders.
It reasons that, because the | EEPA expressly allows the freezing
of assets, a warrant requirement does not conport with the
statutory franmework. In support of this contention, the
Governnment argues that OFAC has never sought a search and
seizure warrant to effect a blocking, and that procedure has
never been required under the |EEPA The argument is
unper suasi ve, however, because no court has ever directly
addressed the issue.

Mor eover, the Governnent relies on a case that supports the

contrary concl usion. In Gobal Relief Foundation, lInc. V.

O Neill, 2002 W 1285829, at *25 (N.D. Ill. June 11, 2002), the
Court evaluated the constitutionality of a simlar search and
sei zure under the |EEPA The court concluded that the
governnment did not violate the Fourth Anmendment precisely
because it had obtained a warrant pursuant to the Foreign

Intelligence Surveillance Act ("FISA")3 and because FISA's

% FI SA was enacted in 1978 to create a "secure framework

by which the Executive Branch may conduct legitimte

el ectronic surveillance for foreign intelligence purposes
within the context of this Nation's conmtnment to privacy and
i ndi vidual rights.” S. Rep. No. 95-604, at 15 (1978),
reprinted in 1978 U.S.C.C. A N. 3904, 3916. To oversee the
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saf equards provided sufficient protection for the rights
guaranteed by the Fourth Anendnment.3® In this case, the
Governnment has of fered no excuse for failing to follow the sane
procedure by obtaining a warrant from the Foreign Intelligence
Surveillance Court to establish the requisite probable cause to
enter HLF' s corporate prem ses and renove its property. Its
failure to do so, or to otherwise establish the necessary
probabl e cause, states a claim for violation of HLF' s Fourth
Amendnment rights.

Second, the Government contends that a warrant was not
necessary because statutory authorization to search or seize
supported by an inportant governnent interest and adequate

saf eguards of fairness, may substitute for a warrant or probable

Executive's exercise of powers granted by FISA, the statute
established the Foreign Intelligence Surveillance Court to
review applications for authorization of electronic
surveillance aimed at obtaining intelligence information. See
50 U.S.C. 8§ 1803. In 1994, FISA was anended to give the
Foreign Intelligence Surveillance Court jurisdiction to hear
applications for physical searches as well as electronic
searches. See id. § 1804(a).

¥ 1t is true that the government in G obal Relief did
not obtain the warrant prior to entering plaintiff's pren ses
and seizing its property. However, FISA permts a warrantl ess
search in emergency situations, and authorizes the governnent
to submt a warrant application to the Foreign Intelligence
Surveillance Court wthin 72 hours of the warrantless search.
In G obal Relief, the government submtted the warrant
application within the requisite tine period, and it was
approved by the Foreign Intelligence Surveillance Court.

45



cause determ nati on. See Donovan v. Dewey, 452 U.S. 594, 599

(1981); New York v. Burger, 482 U.S. 691, 702 (1987); United

States v. Biswell, 406 U.S. 311, 315-16 (1972). The Governnent

is correct that the Suprenme Court has delineated this narrow
exception in the context of admnistrative inspections in
regul ated i ndustries.

However, even if the adnm nistrative search exception for
commercial entities was analogous to the present factual
context, which it is not, a fundanental conponent of the
exception cannot be nmet in this case. In upholding the
warrant|l ess searches, the Supreme Court specifically concl uded
that the regulatory inspection statutes in question provide a
"sufficiently conpr ehensi ve and pr edi ct abl e i nspection
scheme. . . . that the owner of commrercial property cannot help
but be aware that his property will be subject to periodic
i nspections undertaken for specific purposes.” Donovan, 452
U S. at 600. In this case, neither the |EEPA nor the two
Executive Orders provides these essential safeguards of
predictability and inplicit notice that satisfy the requirenments
of the Fourth Amendnent.

I n sum the Court concludes that HLF has sufficiently stated
a Fourth Amendnent viol ation based on the Governnment's physical

entry onto its prenmi ses and renoval of its property wthout a
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war r ant . HLF has not, however, stated a claim as to the
freezing of its assets, which does not constitute a Fourth
Amendnent sei zure.
5. Fi rst Amendnent

HLF next argues that the Governnment has violated the First
Amendnent by prohibiting it from making any humanitarian
contributions.3 Specifically, HLF contends that its designation
as a terrorist organi zation and the bl ocking order violate its
First Amendnent rights to freedom of association and speech
For the reasons discussed bel ow, both of these argunments fail.

a. Freedom of Associ ati on
HLF contends that the designation and bl ocking order are

unconstituti onal under NAACP v. C ai borne Hardware Co., because

the Government has inposed guilt by association and because it
has failed to establish that HLF has a "specific intent to
further [Hamas'] illegal ainms.” 458 U. S. 886, 919 (1982). Each
of these argunents is unpersuasive.

First and forenost, this is sinply not a case |i ke Cl ai borne
Har dwar e, because OFAC s action was not taken against HLF for

"reason of association alone.” Ild. at 920. In Claiborne

% The First Amendment provides that "Congress shall make
no law . . . abridging the freedomof speech . . . or the
ri ght of the people peaceably to assenble.” U.S. Const. anend.
l.
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Har dwar e,t he Suprene Court reversed a state tort judgnent agai nst
t he National Association for the Advancement of Col ored People
and nmenbers of that organization who had participated in a
seven-year boycott of white merchants. The Suprenme Court found
that liability had been unconstitutionally inposed "by reason of
associ ation alone.” 1d. at 920.

In this case, the | EEPA, the two Executive Orders, and the
bl ocking order do not prohibit nenmbership in Hamas or
endorsenent of its views, and therefore do not inplicate HLF' s
associ ational rights. Instead, they prohibit HLF fromproviding
financial support to Hamas, "and there is no constitutiona

right to facilitate terrorism” Humani tarian Law Project v.

Reno, 205 F.3d 1130, 1133 (9" Cir. 2000) (AEDPA does not i npose
guilt by association because the statute does not prohibit
menbership in the designated groups and nerely prohibits
financial contributions to those groups). Accordingly, the
Governnment has not inposed guilt by association and the agency's

action is not unconstitutional pursuant to Cl aiborne Hardware.

Second, the First Amendnent does not require the Governnent
to establish that HLF had a "specific intent" to further Hamas'

unl awf ul ai ns. The Claiborne Hardware court inposed the

specific intent requirenment on Government restrictions that

impose liability on the basis of association alone---classic
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First Amendment activity. Because the Governnent in this case

has not inmposed guilt by association, the Cl aiborne Hardware

specific intent requirenment is not applicable.

Mor eover, inposing a "specific intent” requirenent on the
Governnment's authority to issue blocking orders would
substantially underm ne the purpose of the econom c sanctions
prograns. Regardl ess of HLF's intent, it can not effectively
control whether support given to Hamas is used to pronote that

organi zation's unlawful activities. Humani tarian Law Proj ect,

205 F.3d at 1133 (First Anmendnent does not require the
governnment to denonstrate a specific intent to aid an
organi zation's ill egal ainms because "[material support givento
a terrorist organi zation can be used to pronpte the
organi zations's unlawful activities, regardless of donor
intent").

In sum accepting all of HLF' s factual allegations as true,
it is clear that HLF has not established any interference with
its associational rights.

b. Freedom of Speech

As noted above, HLF also contends that the Government
violated its First Amendnent right to freedom of speech by
prohibiting it from maki ng any humanitarian donati ons. HLF' s

humani tarian contributions clearly inplicate both speech and
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nonspeech el ements. Accordingly, pursuant to United States v.

OBrien, "a sufficiently inportant governnment interest in
regulating the nonspeech elenment <can justify incidental
limtations on First Amendnent freedons.” 391 U S. 367, 376

(1968); see also G obal Relief Foundation, Inc. v. O Neill, 2002

W 1285829, at *24 (N.D. I1ll. June 11, 2002) (applying O Brien
standard to deny prelimnary injunction for free speech

chal l enge to | EEPA asset freeze); Humanitarian Law Project, 205

F.3d at 1135-36 (declining to apply strict scrutiny to AEDPA
mat eri al support restriction because restriction was not ained
at expressive conponent of conduct). ¥

Applying the famliar four-part test laid out in Q Brien,

t he Government' s restriction passes intermediate scrutiny if (1)

3 HLF argues that the Governnent's restriction of HLF' s
freedom of speech requires strict scrutiny under Buckley v.
Val eo, 424 U. S. 1 (1976), and its progeny. However, Buckl ey
involved restrictions on political contributions, which
inplicate the core First Amendnment right of political
expression in a denocratic society. See Buckley, 424 U S. at
14 (" Di scussion of public issues and debate on the
qual i fications of candidates are integral to the operation of
t he system of governnent established by our Constitution. The
First Amendnent affords the broadest protection to such
political expression. . . ."). In this case, HLF does not
contend that it has made contributions to political
organi zations or that its contributions are a neans of
political expression or advocacy. Instead, HLF asserts that
its contributions involve "charitable and humanitarian aid."
Compl. § 6. Such charitable contributions plainly do not
invol ve political expression, and therefore do not warrant
strict scrutiny under Buckley.
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it iswithin the constitutional power of the Governnent; (2) it
furthers an inportant or substantial governnental interest; (3)
the governnental interest is unrelated to the suppression of
free expression; and (4) the incidental restriction on alleged
First Anendnent freedonms is no greater than is essential to the
furtherance of that interest. 1d. at 376-77.

In this case, the Executive Orders and blocking order
clearly neet these requirenents. First, President Bush and
President Clinton plainly had the power to issue the Executive
Orders pursuant to the | EEPA. Mor eover, the | EEPA and the
Executive Orders provide OFAC with the authority to designate
HLF and bl ock its assets.

Second, as addressed in supra Part I11.C. 2.a., the Executive
Orders and OFAC s actions pronote an inportant and substanti al
governnment interest---that of conbating terrori smby undermn ning
its financial base.

Third, the Governnment's interest in preventing terrorist
attacks is wunrelated to suppressing free expression. As
addressed above, the Governnment has merely restricted HLF's
ability to provide financial support to Hamas. It has not
restricted HLF's ability to express its viewpoints, even if
t hese views include endorsenent of Hamms.

Fourth and finally, this incidental restriction is no

51



greater than necessary to further the Governnment's interest.
Money is fungi ble, and the Government has no other, narrower,
means of ensuring that even charitable contributions to a
terrorist organization are actually wused for legitimte

pur poses. 3 See Humanitarian lLaw Project, 205 F.3d at 1136

(finding that AEDPA material support restriction is no greater
t han necessary because noney is fungi bl e and even contributions
earmarked for peaceful purposes can be wused by terrorist

organi zations for unlawful purposes); Farrakhan v. Reagan, 669

F. Supp. 506, 512 (D.D.C. 1987) (dism ssing free speech claim
because "[i]n the face of the national security interests |ying
behind the [I|EEPA] sanctions regulations, . . . there is no
alternative that would allow organizations to speak through
contributions while still allowi ng the governnment to effectuate
its legitimte and conpelling interests in national security").
Accordingly, the Government's restriction in this case is
narromy enough tailored to only further its interest in
stopping the flow of American dollars to Hamas.

In sum OFAC s designation of HLF and attendant bl ocking
order satisfy scrutiny under the O Brien test, and therefore do

not violate HLF's First Amendnent right to freedom of speech.

% Even if the contributions could be limted to
charitabl e purposes only, non-HLF contributions would be freed
up for funding of terrorist activities.
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6. Rel i gi ous Freedom Restoration Act and Free
Exerci se Cl ause

Finally, HLF contends that the designation and bl ocking
order substantially burden HLF' s exercise of religion in
violation of the Religious Freedom Restoration Act ("RFRA").
HLF also invokes the free exercise rights of its Mislim

enpl oyees and donors. Both argunents fail as a matter of |aw.

a. Subst anti al Burden on HLF' s Exercise of
Rel i gi on

RFRA prevents the Government from placing a "substanti al
burden” on the exercise of religion "even if the burden results
froma rule of general applicability,” unless the Governnment
denonstrates a "conpelling government interest” and that it has
used the "l east restrictive nmeans” of furthering that interest.
42 U.S.C. 8§ 2000bb-1(a), (b). The Court need not address the
second and third steps of this inquiry because, accepting all of
HLF's factual allegations as true, it has failed to neet its
burden of showing that an exercise of its religion has been
substantially burdened.

Ot her than conclusory statenments of burdensoneness, HLF

makes only two references in its Conplaint to its own actual

exercise of religion. HLF asserts that "Holy Land's
work . . . fulfills [its] religious obligations as Muslins to
engage in zakat . . . [which] is one of the Five Pillars
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(fundanental tenets) of the Muslimreligion.” Conpl. T 53. HLF
al so states that "Holy Land's use of . . . donations [fromits
Musl i m donors and enpl oyees] for charitable and humanitarian
pur poses, constitute the 'exercise of religion' under [RFRA]."
Conpl . T 58.

Accepting these factual allegations as true, they sinply do
not describe any exercise of religion that has been burdened.
Al t hough charitable activities may constitute religi ous exercise
if performed by religious believers for religious reasons, HLF
has not established that, as an organization, it nade these
charitable contributions as an exercise of its own religious
bel i ef s. I ndeed, nowhere in Plaintiff's Conplaint does it
contend that it is a religious organization. | nstead, HLF
defines itself as a "non—profit charitable corporation,”™ w thout
any reference to its religious character or purpose.?3 Conpl.
1 5.

In sum Plaintiff's own factual allegations do not identify
any exercise of religion that could serve as the basis for a
RFRA cl aim Accordingly, HLF does not, as a matter of |[aw,
state a viable RFRA claimon its own behalf. As the follow ng

anal ysis denonstrates, neither does HLF raise a viable free

¥ Significantly, in its 501(c)(3) application to the
| . R'S. for tax exenption, HLF described itself as a
charitable, not a religious or Muslim organization.
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exercise claim on behalf of its Mislim donors or enployees.

b. Free Exercise Rights of HLF's Mislim
Enmpl oyees and Donors

In addition to arguing that its own right to freedom of
religion was violated by the Governnent's actions, HLF also
i nvokes the free exercise rights of its Mislim donors and

enpl oyees. HLF reasons that, pursuant to Hunt v. WAshington

State Apple Advertising Commission, it has “associational

standing” to raise these clains because (1) its donors and
enpl oyees “woul d otherwi se have standing to sue in their own
right;” (2) the interests HLF seeks to protect are “germane to
[its] purpose” as a Muslimcharity; and (3) “neither the claim
asserted nor the relief requested requires the participation of
i ndi vidual [donors and enployees] in the lawsuit.” 432 U. S.
333, 343 (1977).

It is clear that Plaintiff has failed to nmeet these Hunt
requi renents. Wth respect to the third inquiry, the Suprene
Court has stated that free exercise clains are precisely the
type of clainms that require individual participation in order to
show the alleged burdensone effect of an enactnent on an

individual's religious practice. See Harris v. MRae, 448 U. S

297, 321 (1980) ("[s]ince "it is necessary in a free exercise
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case for one to show the coercive effect of the enactnment as it
operates against himin the practice of hisreligion,' the [free
exercise clainm is one that ordinarily requires individual
participation") (citations omtted). Accordi ngly, the
i ndi vidual participation of HLF' s enployees and donors is
necessary to establish any burden on their religious practice,
and HLF has therefore not met the third Hunt factor.

HLF has further failed to establish that it has
associ ati onal standing because it does not contend that there is
any genui ne obstacle preventing its donors or enployees from

asserting their own free exercise rights. See Singleton v.

Wil ff, 428 U. S. 106, 116 (1976).
Therefore, as a mtter of law, HLF does not have
associ ational standing to i nvoke the free exercise rights of its

Musl i m donors and enpl oyees.

E. Prelim nary Injunction

HLF has nmoved for a prelimnary injunction. In order to
prevail on this nmotion, Plaintiff nust denonstrate (1) a
substantial |ikelihood of success on the nmerits; (2) that it
will be irreparably injured if an injunction is not granted;4°
(3) that an injunction wll not substantially injure the

% The Governnent concedes irreparable injury, and

therefore the Court need not address that factor.
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Governnment; and (4) that the public interest will be furthered

by the injunction. Taylor v. Resolution Trust Corp., 56 F.3d

1497, 1505-06 (D.C. Cir. 1995). HLF has not carried its burden
for the follow ng reasons.

First, Plaintiff has not denonstrated a substantia
i kel'i hood of success on its clains. Al t hough the Court has
ruled that HLF has stated a constitutional claimon its Fourth
Amendnent claimand will be afforded an opportunity to prove it,
the Court 1is not prepared to determne that HLF has a
substantial |ikelihood of success on those allegations in |ight
of the strong arguments advanced by the Governnent in support of
its position. As to Plaintiff's likelihood of success on the
APA, RFRA, and remaining constitutional claims, the Court has
al ready concluded that they have no nerit.

Second, it is also clear that the injury to the Government
and the public interest weigh against granting the prelimnary
i njunction. Both the Government and the public have a strong
interest in curbing the escalating violence in the Mddle East
and its effects on the security of the United States and the

world as a whol e. Mlena Ship Munt. Co. Ltd. v. Newconb, 804

F. Supp. 846, 854 (E.D. La. 1992) (denying notion for prelimnary
injunction to unblock assets, despite showing of irreparable

harm because “[t] he public interest overarches all el se because
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of the world backdrop agai nst which OFAC s action was taken").
Bl ocking orders are an inportant conponent of U S. foreign
policy, and the President's choice of this tool to conbat
terrorismis entitled to particul ar deference.

In sum the Court concludes that HLF does not have a
substantial |ikelihood of success on the nmerits, and that the
bal ance of harms and public interest weighs in favor of denying
HLF' s notion for a prelimnary injunction.
| V. CONCLUSI ON

For the foregoing reasons, the Court denies Plaintiff's
Motion for a Prelimnary Injunction, grants in part and denies
in part Defendants' Motion to Dism ss and for Sunmary Judgment,
and grants Defendants' Mdtion |In Limne and to Strike.
Def endants' Motion to Dismss and for Sunmary Judgnent is
granted with respect to the APA Fifth Anmendnment, First
Amendment, and Religious Freedom Restoration Act clains.
Def endants' Mdtion is denied with respect to the Fourth

Amendnent claim

DATE GLADYS KESSLER
UNI TED STATES DI STRI CT JUDGE

58



Copi es to:

John D. Cline

John W Boyd

Nancy Hol | ander

Zachary A. lves

Freedman Boyd Dani el s
Hol | ander Gol dberg
& Cline P.A

20 First Plaza, Suite 700

Al buquer que, NM 87125

Sandra M Schrai bman
El i zabeth J. Shapiro
Susan Denske

U.S. Dep't of Justice
Civil Division

901 E. Street, N W,
Room 988

Washi ngt on, DC 20004

59



UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

HOLY LAND FOUNDATI ON FOR
RELI EF AND DEVELOPMENT

Pl aintiff,

V. Civil Action No. 02-442 (CK)

JOHN ASHCROFT, in his
official capacity as
Attorney General of the
United States, et al.

Def endant s.
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ORDER
The matters now before the Court are Plaintiff's Mtion for
a Prelimnary Injunction [#3], Defendants' Mtion to Dism ss and
For Summary Judgnent [#17], and Defendants' Motion I n Limne and
to Strike [#31]. Upon consideration of the notions,
oppositions, replies, the argunents presented at the notions
hearing on July 18, 2002, and the entire record herein, for the
reasons di scussed in the acconpanyi ng Menorandum Opi nion, it is

this __ day of August 2002 hereby
ORDERED, that Plaintiff's Mtion for a Prelimnary

I njunction is denied; it is further

ORDERED, t hat Defendants' Mtion to Dism ss and for Sunmary

Judgnent is granted in part and denied in part; and it is



further

ORDERED, t hat Defendants'

gr ant ed.
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