UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF NEW YORK
-_m-mpuu--v-.u-m——-.n.-.—_m.m.n.-,.s..m.—-p..wy- _;__...,.____.'\'.
BROWN & WILLIAMSON TOBACCO

CORPORATION and BWTDIRECT, LLL,

Plaintifts, : :
| . 00 Civ. 7750 (LAP)

..V_

GEORGE E. PATAKL, in his official capacity s Goveror : COMPLAINT FOR

of the State of New York, ELIOT SPITZER, in his official : DECLARATORY AND
capacity as Attorney General of the State of New York, and INJUNCTIVE RELIEF
ANTONIA C. NOVELLO, M.D., in her official capacity as :

Commissioner of Health of the State of New Yaork, :

- Defendants. .

............. _....n-._-..-__.‘..._‘.....“.A_MW..__-,._A)(
Nature of Action -
1. Plaintiffs Brown & Williamson ;'i‘(.])bﬁGCO Corporation and BWTDirect, LLC, seek

to enjoin Section 1399-11 of the Ncw:‘{c)ri; F‘szbiic Health Law, signed by Defendant George E.
Pataki, Governor of New York, on Aupust le:, 2000. The purpose and effect of this law is to
prohibit the sale of cigarettes to New York coteumers via the Internet, mail-order,.or telephone.
The new law takes effect as to sellers of ci@ﬁr@tt&g on November 14, 2000, and as to common
and contract carriers that transport ¢igarettes m;n Janvary 1, 2001. A true copy of Chapter 262 of
the 2000 N.Y. Session Laws, which added Sie;ction 1399-11 to the New York Public Health Law,
is attached hercto as Exhibit A.

2. Section 1399-1 vi(}latus the (lbzxxlulﬁtrc¢ Clause of the United States Constitution
and 42 U,S.C. § 1983, Tt is an un;com;titu,ttijmw‘l.attempt by New York State to regulate and
control the use of three major instruments '.:,r“ ﬁimerstate commerce—the mails, the telephone, and
one of the very foundations of the new ec:m;omy, the Intemet—-and an unconstitutional

interference with interstate COmMmerce. The new law will cause substantial and immeasurable



present and future damage to I?l'ainﬁffs and set a dangerous precedent of state control over the
Internet and other avenues of theinaiicm’s:cc)mmercc.

3. Section 1399-1i ré&pf;mds 1:6 concerns, among others, that the Internet is drawing
cigarette sales away from in-state bf:i.ckn.amdmmrtar retailers and undermining New York’s ability
to realize tax revenues from cigaéret*?m sales-—~considerations that apply equally to Internet sales of
other products and services as well: Allowing Smcti.on 1399-1] to stand would set a precedent for
states to ban not only online cigarette sales, but online pharmacies, online alcohol sales, and
online sales of any other products or services a pméticu]ar state considers threatening to local
interests or otherwise undesirable,  The. proiiferation of such varied and inconsistent state
regulatigms would choke the g,rc:»:mlia of c%c:(ammerc_:a.

The Parties

T

4. Plaintiff Brown & Wiiii;xrhsscyn Tobacco Corporation ("B&W") is a Delaware
corporation with its principai placé-of bx?:s_imﬁs in k.ﬁ:ntucky" B&W manufactures cigarettes that
are advertised, promoted, mstrk@atcr;i, zmdz sold ﬂlmughom the United States, including New York.
B&W desires to include Ne_Q ‘furk c%dmsm'h‘cré; in its nationwide direct marketing program,
which B&W launched on Oct@bo;r I»O,ji?;(;)OO..' Under this program, Plaintiff BWTDirect, LLC,
sells certain B&W brands to cr;ms:umer,s by mail-order and telephone and causes such cigarettes
to be shipped to consumers using ééommmn or contract carriers. B&W plans to extend this direct
marketing program to include ;mgmét sales in the first half of 2001.

5. Plaintiff BWT"Dirtﬁct,,L];JCE (‘BWT"). a Kentucky corporation, is a subsidiary of
B&W that sells cigarettes max;mf:acturejd by B&W to consumers, B&W sells its cigarettes t0 2
wholesaler that affixes the ;ax.pplicéabic :ex,cise: tax stamps to the cigarettes (which would include

the New York excise tax stamp, s the case of cigarettes sold to New York consumers), and the
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wholesaler in turn sells the cigarettes to BWT for sale to consumers. BWT pays all applicable
sales taxes. |

6. Defendant George E. Pataki is sued in his official capacity as the Govemor of the
State of New York. He is responsible, under art. 1V, § 7 of the New York Constitution, for final
approval of state legislation, and he duly approved.the legislation containing Section 1399-11 of
the Public Health Law. He is also responsible, under art. IV, § 3 of the New York Constitution,
for ensuring that the laws of the State, including the new law, are faithfully executed. Upon
information and belief, Defendant Pataki resides in this judicial district by maintaining an office
here,

‘?. Defendant Eliot Spitzef m sued in his official capacity as the Attorney General of
the State of New York, The Attorney General is responsible, under Section 12 of the Publicd.h'
Health Law and Section 63 of the New York Executive Law, for enforcing Section 1399-11 of the
Public Health Law by seeking injunctive relief and investigating and prosecuting criminal
violations of the statute upon request of the C(‘mmﬁssimwr of Health. Upon information and
belief, Defendant Spitzer resides in this;_ jur;ﬁcial district by maintaining an office here.

8. Defendant Antonia C. ’Néwello ijs;j::u.ad in her official capacity as Commissioner of
Health of the State of New York. Section 1399-1i(5) of the Public Health Law authorizes the
Commissioner to impose civil fines for violations of Section 1399-1l. Under Section 12 of the
Public Health Law and Section 63 of the Executive Law, the Commissioner is also charged with
refetring criminal violations o‘r‘" Sgctiéh"lw%ll to the Attorney General for investigation and
prosecution and with requesting that tlie Atto;ngy.G¢r1etal seek injunctive relief against violators
of the statute. Upon informatio‘n and Eélief, ﬁe:fendant Novello resides in this judicial district by

maintaining an office here.



Jurisdiction |
9. This action arises under the Comtit;ution of the United States and under 28 U.S.C.
§§ 2201 and 2202 and 42 U.S.C. § 1983. This (,.Dou.rt has jurisdiction of this action under
8 USC. §§ 1331 and 1343,
Venue

10.  Venue is proper in this district prrsuant to 28 U.S.C. § 1391(b).

The Challeﬁqed Statute

11, Section 1399-1(1) of the Now Yai“k :'Pu;blic Health Law will, upon its effective
date, prohibit any person engaged in the business of selling cigarettes from shipping or causing
to be sl}ipped any cigarettes to any perwﬁ in New York who is not a licensed cigarette tax agent
or wholesale dealer, a registered retail dealer, a pr;opriet:or of an export warchouse, an operator of‘,-'
a customs bonded warehouse, or an officer, e.zﬁplc)ycaé c‘)f agent of a governmental entity.

12, Section 1399-1(2) of the New York Public Health Law will, upon its effective
date, prohibit any common or contract camtic; from knowingly transporting cigarettes to any
person in New York reasonably believed by the carrier to be a person other than a licensed
cigarette tax agent or wholesale dealer, a registercd retail dealer, a proprietor of an export
warehouse, an operator of & customs bonded warchouse, or an officer, employee or agent of a
governmental entity.

13.  Section 1399-1(5) of the New . York Public Health Law provides that a person
who violates either of the foregoing prohibitions is guilty of a Class A misdemeanor for a first
violation. and a Class E felony for a second or subsequent violation, and authorizes the

Commissioner of Health of the State of New York to impose a civil fine of up to $5,000 for each

such violation.



14. By effectively prohibiting Internet, mail-order, and telephone sales of cigareftes to
New York consumers, Section 1399-1} restricts cigaretie sales in New York to brick-and-mortar
establishments, thereby granting in-state retailers a monopoly in the retail cigarette trade at the
expense of out-of-state sellers of cigarettes.

15.  Enacted without any legistative fact-finding, Chapter 262 sets forth in wholly
conclusory terms four purported rationales for banning Internet, mail order, and telephone sales
of cigarettes, alleging that (1) such sales jeopardize health care funding under the Health Care
Reform Act of 2000, presumably by undermining collection of the cigarette excise tax that the
act sharply increased; (2)such sales threaten “the cconomy of the state,” presumably by
deprivix}g New York wholesalers and retailars of business; (3) such sales enable minors to evade
proof-of-age requirements; and (4) banning such sales would belp the state better measure andi—'
monitor cigarette smoking and detg::rming its “public health and fiscal consequences.” Section 1
also states that such sales threaten “public health, safety, and welfare.” Chapter 262, § 1.

16. As to each of the rati§n31e¢5 purportedly served by Section 1399-11, either the
rationale is impermissible as a matter of law, or alterpative means are available for serving the
state’s asserted interests that do not entail such an extreme burden on interstate Commerce. A
blunderbuss law that blocks ali sales tolegitimate consumers over three of the nation’s major
avenues of commerce is not needed. |

17. The contention that In:temet, miail-order, and telephone sales of cigarettes may
be banned because they threaten “ths; ecconomy of the state” is impermissible economic
protectionism at its most flagrant. |

18. The contention that shch sales may be banned to help the state maximize its

tax revenues likewise cannot justify discriminating against interstate commerce. In any event,



both federal and New York State laws provide ample means for ensuring that applicable New
York taxes on such sales are paid.

19. The contention that such sales may be banned to prevent minors from evading
proof-of-age requirements is similarlyiwaming. As f%w as Plaintiffs can determine, the legislative
record is devoid of evidence that 1‘nijnor$ aré using the Internet, mail-order, or telephones to
obtain cigarettes to any substantial lclugma. Indeed, Qiierx the U.S. Food and Drug Administration
(“FDA”) developed regulations to prevent minots from gaining access to cigarettes and
smokeless tobacco, it initially pmpmﬂs&:‘dwmhcn x;e:jacw_ciww-a ban on mail-order cigarette sales.
Afier reviewing “thousands of comtnents,” FDA found that there was “inadequate evidence
demons:trating that young people ugezmailnordu:r sales to any significant degree.” 61 Fed. Reg.
44396, 44458-59 (1996). FDA stamd. that “{t}his lack of evidence may indicate that it is not “
relatively casy for young people to pl@r;:hasc: cigarettes and smokeless tobacco through the mail.”
Id, at 44459. FDA highlighted comm;mts ind\b:ati,ngg nhz:,xt minors are not patient enough to wait to
receive cigarettes sold by maii-ordc:;r and are not ‘Willing to purchase the minimum quantities
required for mail-order purchascs. [d at 44458-59. :.F DA concluded that a problem had not been
demonstrated that would justify such an interference with “an adult's ability to obtain legally his
or her preferred tobacco products.” ﬁh'!. at 44459, ;E‘J‘,Ven if there were evidence that minors are
using the Internet, the mails, or teléphones to obtain cigarettes to any substantial degree, less
drastic means than the sales ban ia%n;>cxsed by Section 1399-11 are available to New York to
prevent cigarettes sold via those cha?nmls from ;ra:a:chi‘ng rainors. These include enforcement of
existing state laws prohibiting c,ig:iiretw s;‘il.uss‘;tt):mimrs and imposition of appropriate age-

verification requirements tailored to-Internet, mail-order, and telephone sales.



20. The contention that sucb sales may be banned to help the state monitor and
measure cigarette consumption 1s also wzémti:ng. Lgctss drastic and more effective means are
available to New York to serve thoxc, purpobc:a lhm‘;e include collection of information through
survey research and the repomnﬂ rcqmn,rm,m\ 1mpom.d on out-of-state sellers by the federal
Jenkins Act, 15 U.S.C. §376. T h_a:& ‘fe.dx:rz;a. faw ma:qgnres any person who “sells or transfers for
profit cigarettes in interstate c;on:xérnerce” {0 any. pw;'son or entity in a state that taxes tobacco
(other than a distributor licensq;cl by. tlﬁaa state) éto register with the state’s tobacco tax
administrator and file a monthly rﬁémoranﬂum or in@voice covering “each and every shipment of
cigarettes [into the state] during thu prwxou, mlmdm month” and containing “the name and
address of the person to whom thu ahnpmﬁnt was mada. the brand [of cigarettes shipped], and the

quantity thereof.” 15 U.S.C. § j”?ﬁ(a{ .

Imp‘act o l?l:iintiff:;

21, Section 1399-11 w1l1 upon fits n,ftx.mm date, have a major adverse impact on the
ability of Plaintiffs to market mmUu brands ‘.md to introduce new brands where brick-and-
mortar distribution channels arc.igrmcleqmﬁc. As a ‘@‘esult of legislative restrictions and for other
reasons, the space available for d;ié;play of {Digm‘ﬁ:ttﬁ:és in brick-and-mortar retail establishments is
shrinking, Cost considerations al s0 are making 1t increasingly difficult for wholesalers and
retailers to purchase and stock smailu’ hmm:i.,~ wh,icih include new and less popular brands, and it
is becoming increasingly dxfficult 0 comummmm information about new brands at the retail
level. As a result, maml.facwmh such as. Phnm:fi B&W will increasingly need alternative
avenues, such as the Internet, t‘nfmi—ardw and Lel@phum for marketing such products to lawful
adult consumers. :

22.  Plaintiff B&W has recetved inquiriés from lawful adult consumers of its products,



including many from New York c;qm;:u:mé:rs, cdncerrzing the availability of its cigarette brands
that they are unable to locate in brick-and-mortar rétail stores. In response, it developed, at a
cost of millions of dollars, a direct jm;;rk_eﬁng pmgmm to ensure, through sales to consumers by
its subsidiary Plaintiff BWT, that m products ;}re" available to customers who seek to purchase
them, This program, which was lauml.wcﬁ on October 10, 2000, is initially utilizing mail-order,
fax, and felephone sak«:s,‘ and will begin utilizing Intemet sales in the first half of 2001.
Enactment of Section 1399-11 has p_l“u:(:i‘tl(‘ia"d :Plaimiff B&W from implementing this program in
New York. |

23, B&W’s direct marketing program ihcludcs stringent procedures to prevent the
sale of sw,h cigarettes to minors, ‘It also pmv:dcs mr the payment of all applicable New York
excise and sales taxes on all cigareftes shipped 10 comuxm,rs in New York. Under the program,*
the sale of cigarettes to consumers by BWT. including New York consumers, takes place in the
State of Georgia. |

24.  Section 1399-il's pfoh_ibition :-A‘g;;\inst‘ direct shipment of cigarettes to lawful New
York consumers is causing and wi%l it 'tlﬁeffumra continue to cause direct and irreparable injury
to Plaintiffs in the form of lost'_reven@s and sales, loss of good will among longstanding
customers of its products located ;i-fn the State of New York, and ultimately loss of customers to
manufacturers of competing products.

Loo;‘)!inla for Snlez& bvlmli:m Retailers

25.  Indian retailers on resurvatmm w1t11m the State of New York sell cigarettes and
operate rumerous websites on w}uch c:ug,arcm.s axe ofwra,d for sale.
26,  Representatives of Il")uimdfmt (mvcmor Pataki have indicated that Section 1399-11

will not be enforced directly agaimt [ndian retailers and wholesalers who sell cigarettes to New
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York consumers via the Internet, mail-order, or telephone under Section 1399-11(1), but instead
will be enforced against common and jcdmraw!;} carriers who transport such cigareties to New
York conswners under Section 1399~1I.i;(2).

27.  Although Section 135:99:-}\1(2) prohibits common and contract carriers from
transporting cigarettes to New York consumers, Section 1399-11(2) does not and cannot be
enforced against the United States Postal Service.

28.  Indian retailers and wholesalers in New York will therefore be able to continue,
and will continue, to sell cigarettes via the Internet, mail-order, and telephone to New York
consumers, notwithstanding Section. 1399-1L, by n;ansfwring; the business of shipping such
cigarette\s to New York consumers frf;);m pzi.va‘fe carriers to the Postal Service.

29.  Such continuing sh}pné*mir‘xts of cigarcttes to consumers will render any putative
benefits of Section 1399-11 illusory. :

- COUNTH!
(Impermissible Regulation of Instruments of Interstate Commerce)

30.  Plaintiffs repeat, ;fmlle;},}: and iamck;ax:p'rbrz;.tc: the allegations in paragraphs 1-29 as
though fully set forth herein.

31. The Commerce Clause precludes the states from regulating instruments of
interstate commerce that demand uniform national regulation.

32.  The Internet is a rlmcii;um_of interstate commerce that this Court has recognized is
“susceptible to regulation only on a national level.”

33, Section 1399-ll violates the Commerce (lause because it regulates instruments of
commerce, including the Intﬁx;nec, that aru “ssxxsg;céptible to regulation only on a national level.”

34,  Enforcement of Section 1399+l causes Plaintiffs irreparable harm for which there

is no adequate remedy at law.
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| COUNT I
(Impermissible Extraterritorial Regulation)

35.  Plaintiffs repeat, :rmli‘ug«z and incorporate the allegations in paragraphs 1-29 as
though fully set forth herein.

36.  The Commerce Clause })iﬁacitu%lca the states from regulating transactions occurring
in other states. | |

37.  Section 13%99-1l violates the Commerce Clause because it atternpts to prohibit
sales that take place outside of the stmt of New York.

38.  Enforcement of Section 13991t s:mims Plaintiffs irreparable harm for which there
is no adequate remedy at law.

) COUNT 11
(Impermissible Economic Protectionism)

39.  Plaintiffs repeat, reallege and incorporate the allegations in paragraphs 1-29 as
though fully set forth herein.

40,  The Commerce Cizﬁium plf(scllLLdl.u“.S'j"lh_t‘:‘.‘Sllattz from discriminating against interstate
commerce to protect in-state eccmomig: interests.

41.  The purpose and éf‘fe{:,t of S'cctiu:n, 1399-i1 is to protect in-state retailers against
competition by permitting cigarettes sales in ‘:NQQ York only in brick-and-mortar establishments.

42, Section 1399-1 yiolatés; the Caumxtﬁ@rcc Clause by thus discriminating against and
disproportionately burdening out-of-siate m_tz:;iier.s“

43.  Enforcement of ,Sc:t_:ti.dx:x 1399-11 c@iaz.sgs Plaintiffs irreparable harm for which there

is no adequate remedy at law.
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. LOUNY Y
(Unjustified Interfevence with Interstate Commerce:
Sales to Coansumers)

44.  Plaintiffs repeat, reallege and ‘imm:r[;x;nrz-xtes the allegations in paragraphs 1-29 as
though fully set forth herein.

45, A state law that digcriminates agaixas‘jt interstate commerce violates the Commerce
Clause unless there is “no other xnmins”"tcm.serwt‘lie state’s legitimate local interests. Even if the
state law does not discriminate against bui aply “incidentally” burdens interstate commerce, the
law violates the Commerce Clause if its bmfdn‘:xi on interstate commerce exceeds the local
benefits.

46, Section 1399-1] violates the Coxxin‘n.éﬁc& Clause because less drastic alternatives are
available to serve the state’s legitimate interests, éwit"haut banning the use of entire modes of
commerce. Banning Internet, mail cmi‘jd,:titr,,and ';mjﬁlephtme cigarette sales is not necessary to
prevent cigarettes from reaching m;imrs,ito:coﬂmi;f state taxes on cigarette sales, or to measure
and monitor cigarette consumption, and tﬁe jbwdm‘% iniposed on interstate commerce by banning
such sales exceeds the law’s :putmi;v_«:w iocal buuﬁts which in any event are illusory because of
the loopholes in the legislation desgtibagi above.

47.  Enforcement of Section ZI.399‘~ll da;m‘%scs Plaintiffs irreparable harm for which there
is no adequate remedy at law. |

COUNT V.
(42 US.C. § 1983)

48.  Plaintiffs repeat, r«:‘alig’sge‘am{d inc@mhnc;ratc the allegations in paragraphs 1-29 as
though fully set forth herein.
49. By enacting and threatening to. enforce Section 1399-ll, Defendants have

unlawfully and substantially deprived Plaintiffs u;ﬂ:’j rights secured by the Commerce Clause of the



United States Constitution.

50.  Defendants are “per‘s;éms"‘ ;L.nd@;r 42U8.0. § 1983 who have acted under color of
state law to deprive Plaintiffs x;.)f l".igh;f:‘d_ s;':;:_gnl‘re‘ci by the United States Constitution,

51.  Plaintiffs have no :adef,qa,zam: fg;xiecizy at fow.

. PRAVER FOR RELIEF

WHEREFORE, Plaintit"fs-pr%xy that this Court:

(a)  enter a judgment declaring that Section 1399-11 violates the Commerce Clause of
the United States Constitution, and 42 U“»C § :19_8% a.x’_ud is null and void,

(b)  enter a permanent ir@jumtim-enjbiﬁirlg Defendants and their agents from taking
any action under or to enforce or im;plemmt Section 1399-1;

(c) award Plaintiffs reas%:xn&bic:jzitt@ r‘neys‘ fees and costs; and

(d)  grant Plaintiffs such additional or dﬁﬁ”‘emnt relief as it deerns just and proper.
Dated: New York, New York.

Qctaber 12, 2000

COVINGTON & BURLING

By: ,‘%
LaurenceA. erman (LS 7710)

Mark P, Gimbel (MG 5337)
1330 Avenue of the Americas
New York, New York 10019
(212) 841-1000

David H. Remes

Patricia A, Barald

1201 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 662-6000

Atorneys for Plaintiffs
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New York State Assembly - 2000 Chapter 262

New York State 2000 Chapter 262

The result of your chapter query is shown below. To ?try another query

3

enter the desired chapter number (2~489)§her*: F] and p‘réss SHIEE |

LAWS OF NEW YORK, 2000
CURPTER 262 ‘

AN ACT to amend the public health law, in relation to the shipment of
cigarettes; and to amend the tax law and the administrative code of
the eity of New York, in relation to penalties fox vielationg of the
cligarette tax A o

Became a law August 16, 2000, with the approval of the Governor. Passed
on message of necessity pugsuant to Article III, section 14 of the
Constitution by a majority vete, . three-fifths being present.

THE PEOFLE OF THE STATE OF NEW YORK, REPRESENTED IN SENATE AND ASSEM-

BLY, DO ENACT AS FOLLOWS: ST '
Section L. Legislative  findings. The legiglature finds and declares

that the shipment of cigaretta$ sold vid the internet or by telephone or

by mail order to residents of this grate - poses a serlous threat to
public health, safety, and welfare, to the funding of health care pursu-
ant to the health care reform dct. of 2000, and to the economy of the
state. The legislature also finds that 'whan cigarettes are shipped
directly to a consumer, adsguste proof that the. purchaser is of legal
age cannot be obtalned by the vendor, which enables minors to avoid the
provisions of artiela 13-F. of the pablic health law. It is also the
legiglature’s finding that by preve ipment of cigarettes directly
to consumers, the State will be bett ble to measure and monitor ciga=
rette consumption and to better dete . the public health and flscal
consequences of smoking. The [ la ‘ further finds that existing
penalties for cigarette bootleguing 2 inadequate. Therefore, the bill
enhances existing penalties for po sepsion of unstamped or unlawfully
stamped cigarettes. 1 ' ClL -

S 2. Tha public health law is amended by adding a new section 1399-1l

to read as follows: . ‘ R
S 1399-LL. ONLAWEUL SHIPMENY OR TRANSPORT OF CIGARETTES. 1. IT SHALL

BE UNLAWEUL FOR ANY PERION ENGA@&D\IN&THEZ&U&INESS,OF SELLING CIGARETTES

TO SHIP OR CAUSE TO BE SHIPPED ANY CIGARETITES ~ TO . ANY PERSON IN THIS

STATE WHO IS NOT: (K) A PERSON LLCENSED AS A CIGARETTE TAX AGENT OR

WHOLESALE DEALER UNDER‘ARTIGL&I@WENTY, OF. THE TAX LAW OR REGISTERED

RETAIL DEALER UNDER SECTION FOUR. HUNDRED EIGHTY-R OF THE TAX LAW; (B) AN

EXPORT WAREHOUSE PROPRIETOR’ HﬂRSU%ﬂTj-WQ CHAPTER 52 OF THE INTERNAL

REVENUE CODE OR AN OPERATOR OF A QUﬁTQMﬁ‘&ONDED‘ WAREHOUSE PURSUANT TO

SECTION 1311 OR 1885 OF TETLE 19 OF ‘THE UNITED $TATES CODE; OR (C) A

PERSON WHO IS AN OFFICER, EMPLOYEE OR-AGENT OF THE UNITED STATES GOVERN-

MENT, THIS STATE OR A DEPARTMENT, AGENCY,! INSTRUMENTALITY OR POLITICAL

SUBRDIVISION OF THE UNITED f&?h%Raf OR THIS STATE, WHEN SUCH PERSON I3

ACTING IN ACCORDANCE WITH HIS: OR BE FEICIAL DUTIES. FOR PURPOSES OF

THIS SUBDIVISION, A PERSON iﬁfA‘LI( NSE‘”OR,REGISTERED AGENT OR DEALER

DESCRIBED IN PARAGRAPH (A)' OF - THIS T BUBDIVISION IF HIS§ OR HER NAME

APPEARS ON A LIST OF LICENSEﬁ‘QR{REGISTERﬁD‘AGmNTS OR DEALERS PUBLISHED

BY THE DEPARTMENT OF TAXATION AND FINANCE, OR IF SUCH PERSON I3 LICENSED

OR REGISTERED AS AN AGENT OR DERLERzUMDER‘ARYICLE TWENTY OF THE TAX LAW.
2. IT SHALL BE UNLAWFUL FQR.ANX‘HOMMON?OR‘CONTRACT CARRIER TQ KNOWING-

LY TRANSPORT CIGARETTRES TO ANY\PERﬂONﬁiNﬁTﬁIS gTATE REASONABLY BELIEVED

BY SUCH CARRIER TO BE HTHER THAN A PERSON DESCRIBED IN PARAGRAPH (A),

(B) OR (C) OF SUBDIVISION ONE OF THLH SECTION. FOR PURPOSES OF THE

PRECEDING SENTENCE, IF CICARETTES  ARE TRANSFORTERD TO A HOME OR RESI-

DENCE, 1T SHALL BE PRESUMED THAT THE C(‘)Ml&{iﬁ)N OR  CONTRACT GCARRIER KNEW

THAT SUCH PERSON WAS NOT. A PERECN DESTRIBED LN PARAGRAPH (A), (B) OR (C)

OF SUBDIVISION ONE QF THIS.SKCT;QNi»lq‘ﬁHALL BE UNLAWFUL FOR ANY OTHER

http://www.assembly.statc.ny.uvs/cgiub’iWcl'xgxp:?-?j;:ham:l‘ﬁéﬁ
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New York State Assembly - 2000 Chapter 262 - : Page 2 of'7

PERSON TO KNOWINGLY TRANSPORT CIGARETTES TO ANY PERSON IN THIS STATE,
OTHRER THAN TO A PERSON DESCRIBEL 1IN PARAGRAPH (AR}, (B) OR (C) QF SUBDI-
VISION ONE OF THIS SECTION. NOTHING' IN THIS SUBDIVISION SHALL BE
CONSTRUED TO PROHIBIT A. PERSON:OTHER THAN A COMMOW OR CONTRACT CARRIER
FROM TRANSPORTING NOT MORE. THAM EIGHT HUNDRED CIGARETTES AT ANY ONE TIME
TO ANY PERSON IN THIS STATE. - o .

3. WHEN A PERSON ENGAGED IN THE BUSINESS OF SELLING CIGARETTES SHIPS
OR CAUSES TO BE SHIPPED . ANY CIGARETTES TG ANY PERSON IN THIS STATE,
OTHER THAN IN THE CIGARETTE MANUFACTURER'S ORIGINAL CONTAINER OR WRAP-
PING, THE CONTAINER OR WRAPBING MUST "BE PLAINLY AND VISIBLY MARKED WITH
THE WORD "CIGARETTES". =~ = . _

4. WHENEVER A POLICE OFFICER D&SIGNAW&Q‘INfSECTION 1.20 OF THE CRIMI-
NAL PROCEDURE LAW OR A PEACE OFFICER DESIGNATED IN SUBDIVISION FOUR OF
SECTION 2.10 OF SUCH LAW, ACTING  PURSUANT TO.HIS OR HER SPECIAL DUTIES,
SHALL DISCOVER ANY CIGAR%?TES'WHICHaHAVE‘BEEN OR WHICH ARE BEING SHIPPED
OR TRANSPORTED IN VIOLATION oF THIS GEETTON, SUCH PERSON IS HEREBY
EMPOWERED AND AUTHORIZEL T BELZE BND - TARE POSSESSION OF SUCH  CIGA-
RETTES, AND SUCH CIGARETTES SHALL -~ BE SUBJECT TO A FORFEITURE ACTION
PURSUANT TO THE PROCEDURES PHOVI&ED:FQR‘IN ARTICLE THIRTEEN-A OF THE
CIVIL PRAGTICE LAW AND RULES, 2S T SUCH ARTICLE SPECIFICALLY PROVIDED
FOR FORFELTURE OF CIGARETTES $EIZED PURSUANT TO THIS SECTION A5 A
PRE~CONVICTION FORFELTURE CRIME. IR

5. ANY PERSON WHO VIOLATES THE: PROVISLIORS OF SUBDIVISION ONE OR TWO OF
THIS SECTION SHALL BE GULLTY QF A CLASS A MISDEMEANOR AND FOR A SECOND
OR SUBSEQUENT VIOLATION SHALL BE: GUILTY OF A CLASS E FELONY. IN ADDI-
TION TO THE CRIMINAL PENALTY, WHE’CQMMXSSIONER MAY IMPOSE A CIVIL FINE
NOT TO EXCEED FIVE THOUSAND DOLLARS CEOREACH SUCH VIOLATION ON  ANY
PERSON® WHO VIOLATES SUBDIVISION: ONE. QR TWO OF THIS SECTION. THE COMMIS-
STONER MAY IMPOSE A CIVIL FIN&_NQT'Tﬁ.aﬂQEED5EIVE THOUSAND DOLLARS FOR
EACH VIOLATION OF SUBOIVISION. THREE OF @ THIS SECTION ON ANY PERSON
ENGRGED IN THE BUSINESS OF SELLENG CIGRRETTES WHO SHIPS OR CAUSES TQ BE

- SHIPPED ANY SUCH CIGARETTES TO ANY:B&RSQN-&M THIS STATE.

8 3. Paragraph (k) of subdivision 1 of section 480 of the tax law, as
amended by chapter 629 of the laws. of 1546, is amended to read as
follows: S

(k) Mo agent shall sell C¢igarettes  and no distributor shall sell
tobacco products to an uhlice wholesale dealer, or to a wholesale
dealer whose license has been suspended or revoked, or to a retail deal-

er who {has been forbiddan to sontinue selling cigarettes or tobacco
products, as the case may bé) . IS . MOT REGESTERED JUNDER SECTION FOUR
HUNDRED EIGHTY-A OF THIS ARTICLE,. OR° WHOSE REGISTRATION HAS BEEN
SUSPENDED OR REVOKED, and no whelesale desler shall sell cigarettes or
tobacto products to & retail deaker {so forbidden after notice of the
prohibition} WHO I8 NOT REGISTEHED UNDER GECTION FOUR HUNDRED ETGHTY-A
OF THIS ARTICLE, OR WHOSE REGTSTRATION HAS BEEN SUSPENDED OR REVOKED,
and no retail dealer (s forbidden} shall {¢ontinue selling) SELL ciga-
rettes or tobacce products UNLESS  SUCH: DEALER IS REGISTERED UNDER
SECTION FOUR HUNDRED EImﬂTXMA‘Q§.%HtﬁﬂAﬂTiCLE.

§ 4. Subdivision 1 of section 480-a of the tax Law is amended by
adding a new paragraph (e) to read ag Lallows:

(E) THE COMMISSIONER MAY REFYSE TO REGISTER AS A RETALL DEALER OR MAY
REVOKE THE REGISTRATION OF A'RRTAIL_'DBALER;'WHERE THE APPLICANT'S OR
RETAIL DEALER'S PLACE OF BUSINESS IS AT THE. SAME PREMISES AS THAT OF A
RETAIL DEALER WHOSE RETALL DEALER REGLUSTRATION HAS BEEN REVOKED AND
WHERE SUCH REVOCATION 18 aTILL IN EFFECT, UNLESS THE APPLICANT OR RETALL
DEALER PROVIDES THE COMMISSTONER WITH ADEQUATE DOCUMENTATION DEMONSTRAT-
ING THAT SUCH APPLICANT OR RETALL DEALER ACQUIRED THE PREMISES OR BUST~
NESS THROUGH AN ARM™S LENGTH TRANSACTTON A5 DEFINED IN THIS3 PARAGRAPH
AND THAT THE SALE OR LEASE WAB NOT CONDUCTED, IN WHOLE OR IN PART, FOR
THE PURPOSE OF PERMITTING Tuf ORIGINAL REGLSTRANT PO AVOID THE EFFECT OF
THE PREVIOUS REVOCATION FOR THE SAME PREMISES. FOR PURPOSES OF THIS
PARAGRAPH, "ARM'S LENGTH TRANﬂAﬁTIONﬁ MEANS A SALE OF A FEE OR ALL UNDI-
VIDED JINTERESTS IN REAL PROPERTY, OR LEASE OF ANY BART THEREOF, QR A
SALE OF A BUSINESS, IN GOOD FALTH AND FOR YALUABLE CONSIDERATION, THAT
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REFLECTS THE FAIR MARKET VALUE OF SUCH REAL PROPERTY OR LEASE, OR BUSI-
NESS, IN THE OPEN MARKET, BETWEEN TwQ INFORMED AND WILLING PARTIES,
WHERE NEITHER IS UNDER ANY COMPULSICN TQ‘?ARTICIPATE IN THE TRANSACTION,
UNAFFECTED BY ANY UNUSUAL. CONDITIONS INDICATING A REASONABLE POSSIBILITY
THAT THE SALE OR LEASE WAS MADE. FOR THE. PURPOSE OF PERMITTING THE
ORIGINAL REGISTRANT TO AVOID THE EFFECT OF THE PREVIQUS REVOCATION FOR
THE SAME PREMISES. THE FOLLOWING SALES OR' LEASES SHALL BE PRESUMED NOT
TO BE ARM'S LENGTH TRANSACTIONS UNLESS ADEQUATE DOCUMENTATION IS5
PROVIDED DEMONSTRATING THAT = THE  SALE OR LEASE WAS NOT CONDUCTED, IN
WHOLE OR IN PART, FOR THE PURPOSE OF PERMITTING THE ORIGINAL REGISTRANT
7O AVOID THE EFFECT OF TRE PREVIOUS REVOCATION FOR THE SAME PREMISES:

(I) A $ALE BETWEEN RELATIVES:; OR . o ‘

(I1) A SALE BETWEEN RELATED COMPANIES OR. PARTNERS IN A BUSINESS; OR

(III) A SALE OR LEASE AFFECTED BY OTHER FACTS OR CIRCUMSTANCES THAT
WOULD INDICATE THAT THKE SRALE QR LEASE IH ENTERED INTO FOR THE PRIMARY
PURPOSE Of PERMITTING THE ORIGINAL REGISTRANYT TO AVOID THE EFFECT OF THE
PREVIOUS REVOCATION FOR THE SAME PREMISES:

& 5. Subdivision 3 of sestion 480-a of the tax law, as added by chap-
ter 190 of the laws of 1990, paragraph (&) as amended by chapter 622 of
the laws of 1996, is amended to read as follows:

3. In addition te any other pemalbty iwmposed by this chapter; (4) Any
retail dealer who violates the provisions of this section shall, after
due notice and an opportunity for a hearing, for a first violation be
liable for a civil fine not LESS THAN. FLVE HUNDRED DOLLARS BUT NOT to
exceed {one} TWO thousand  doilars and . for & second or subsequent
violation within three years followlng a prior finding of wviolation be
liable for a civil fine not' LESS THAN ONE THOUSAND DOLLARS BUT NOT to
exceed +(two} THREE thousand five bundred dollars; or

(b} Any person who owns o, &£ the owmes iy not the operator, then any
person who operates one or mork vending ' machines through which ciga-
rettes or tobaceo products are’sold in tris state and who violates the
provisions of this section shall, after due netice and an opportunity
for a hearing, for a first violation pe tiable for a civil £ine not LESS
THAN SEVENTY-FIVE DOLLARS = BUT NOT to exceed (onel TWO hundred dollars
and for a second or subseéquent violation within thrxee years following a
prior finding of vielation be liable fbr a civil fine not LESS THAN TWO
HUNDRED DOLLARS BUT NOT- to axceed {threa} SIX hundred dollars.

$ 6. Paragraph (d) of subdivision 4 of section 480-a of the tax law,
as added by chapter 629 of  the laws of 1996, iz amended to read as
follows: C p

(d) After review of the suspension or revecation of registration by
the commissioner or his desigmee iz complete, or the time within which a
retail dealer may request such review has explred without such a request
having been made, notice of rhe suspension or revocation of a retail
dealer registration pursﬂaﬂf ey phgﬂ subdivision shall be given by the
commissioner to the head of the division of the lottery for the purpeose
of enforcement of segtion sixteeh hundregd gseven of this chapter AND SUCH
DIVISION MAY SUSPEND OR ‘RQVOKEj'ANY’LECEN&&'ISSUED WITH RESPECT TO A
LOTTERY AGENT S SPECIFIC LOCATION PURSUANT T ARTICLE THIRTY-FOUR OF
THIS CHAPTER IF SUCH LOTPHERY  AGENT I3-A RETALL DEALER OF CIGARETTES
WHOSE REGISTRATION FOR SUCH LOCATION L& SUSRENDED OR REVOKED PURSUANT TO
THIS SECTION. In addition; notice of ~such suspension or revacation
shall also be given to the:division of alesholic beverage control and
such suspension or revocation shall congtibute cause, for purposes of
section one hundred eighteen the alcoholic beverage control law, for

revosation, cangellation or sUspenaion of any license or permit issued
pursuant to such law. ' S i ‘

§ 7. Paragraph (b) of subdivisior 1 of section 481 of the tax law, as
amended by chapter 61 of the ~laws of 1989, is amended to read as
follows: . _ _

(p) (I} In addition to any ouber penalty imposed by this article, the

commissioner {(of taxation and Einance} Ay impoge a penalty of not more
than one hundred FIETY dollars {or b two hundred cigarettes, or frac-

tion thereof, in excess of {twal ONE thousand cigarettes in unstamped or
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unlawfully stamped packages In the pos$session or under the control of
any person. In addition, the cémmissioner may impose a penalty of not
more than {£ifty} SEVENTY-FIVE dollaré for each fifty cigars or one
pound of tobacco, or fracrlon th@;@of, Lo excess of two hundred fifty
cigars or five pounds of tobaaca in the possession or under the control
of any person and a penalty of not mokd than one hundred FIFTY dollars
for each fifty clgars or pound of tebageo, or fraction thereof, in
excess of five hundred cigars or tem pounds of tobaceo in the possession
or under the control of any pPXuﬂh,.Wluh respect to which the tobacco
products tax has not been paid or bssumed by a distributor or tobacco
products dealer; provided, however, hmt any snuch pahalty imposed shall
not exceed {filve} SEVEN thousand FIVE HGNDRFD dellars in the aggregate.
The commissioner may impose a pmnn}ty of not more than {(fifty} SEVENTY-
FIVE dollars for each fifty cigars or one pouhd of tobacco, ox fractien
thereof, in excess of fifty cigars .or -one pound of tobacco in the
possession or under the coptrol! bf any tobacco products dealer or
distributor appointed by the commis muwmr{ and a penalty of not more
than one hundred FIETY dollars for each. x;tny cigars or pound of tobac-
co, or fraction thereof, in excess of two hundred £ifty cigars or five
pounds of tobacse In the pos 5ﬂw*anm by under the control of any such
dealer or distributor, with regpect-to whiéh the tobacgo products tax
has not been paid ox  assumed by a diduributor or a tobacco products
dealer; provided, however, that  -any ' such penalty imposed shall not
exceed (ten)} FIFTEEN thousand dolidrs in the aggregate.

(II) THE PENALTIES IMPOSED HY'.IIb UBPAR&GRAFH MAY BE IMPOSED BY THE
COMMISSIONER IN ADDITION TO ANY. OTHER PENAETY IMPOSED BY THIS ARTICLE,
BUT IN LIEU OF THE PFNALTIES IMPO$ED BY HUBPARACRA?H {I) OF THIS PARA-
GRAPH:

{A) (I) NOT LESS THAN THLR?Y wOT[ﬁRx BUK‘NVA MORE THAN 1TWO HUNDRED
DOLLARS FOR EACH TWO HUNDRED FIGARFTPLS ORCFRACTION THEREOQF, IN EXCESS
OF ONE THOQUSAND CIGARETTEb BUT: LE THAN OR CEQUAL TO FIVE THOUSAND CIGA-
RETTES IN UNSTAMPED OR UNLAWFULLY STAMPED PACKAGES KNOWINGLY 1IN THE
POSSESSION OR KNOWINGLY UNDER .THE CONTROL OF ANY PERSON;

(TL) NOT LESS THAN SEVENTY- FIVE QOLLAR BUT NOT MORE THAN TWO HUNDRED
DOLLARS FOR EACH TWRO. HUNDRED CthARETTEn, UR FRACTION THEREOQF, IN EXCESS
OF FIVE THOUSAND CIGARETTES. LEGE - TR :OR EQUAL TO TWENTY THOUSAND
CIGARETTES IN UNSTAMBPED OR UNLRWEU!LY ATAMPED PACKAGES KNOWINGLY IN THE
POSSESSION OR KNOWINGLY UNDBR HE CONTHOL OF TANY PERSON; AND

(III} NOT LESS THAN 0NE HUNDR&D OGLMAWb 2U7T NOT MORE THAN TWO HUNDRED
DOLLARS FOR EACH TWQ HUNDRFD ﬁEhARbTTLﬁ ‘GR CFRACTION THEREQYF, IN EXCESS
QF TWENTY THOUSAND, CIGARhTTFb IN, UN:TAMHhD ‘OR UNLAWFULLY STAMPED PACK-
AGES, KNOWINGLY IN THE POS LSS EQN Oh FNOWTNGLY UNDER THE CONTROL OF ANY
PERSON.

(B) (I) NOT LESS THAN TWBNIY“"IV“ UQLLARE Bop NOT MORE THAN ONE HUNDRED
DOLLARS FOR EACH FIFTY CIGARS OR ONE BOUND OF - TOBACCO, OR FRACTION THER-
EOF, 1IN EXCESS OF TWO RUNDRED FIETY CIGRRS OR FIVE POUNDS OF TOBACCO
KNOWINGLY IN THE POSSESSION OR KNOWINGLY UNDER THE CONTROL OF ANY
BPERSON, WITH RESPECT TO WHICH THE 1UBALCO PRODUCTS TAX HAS NOT BEEN PAID
QR ASSUMED BY A DISTRIEUTOR OR TOBALGO PRODUCTS DEALER; AND

(II) NOT LESS THAN Y DOLLA%S Byt Nwi MORE THAN. TWQ HUNDRED DOLLARS
FOR EACH FIFTY CIGARS . OR (ROUND O OBACCO, OR FRACTION THEREQFE, IN
EXCESS OF FIVE HUNDRED CIGARS iOR. TEN 9UUNDb DF TOEACCO KNOWINGLY IN THE
POSSESSION OR KNOWINGLY UNDER rH" MUNTHUL:QF ANY BERSON, WITH RESPECT TO
WHICH THE TOBACCO PRODUCTS TAX HAqf HOT  BEEN  PAID OR ASSUMED BY A
DISTRIBUTOR OR TOBACCO PRODUCTS DﬁAL&QM PROVTDED, HOWEVER, THAT ANY SUCH
PENALTY IMPOSED UNDER THIS QLAUJE @HALL NOT EXCEED TEN THOUSAND DOLLARS
IN THE AGGREGATE. .

(<) (I) NOT LESS THAN TWLNTY*F[ML : QLLAR5 BUT NOT MORE THAN ONE
HUNDRED DOLLARS FOR EACH EIFTY QLCAX& OR ONE POUND OF TOBACCO, OR  FRAC-
TION THEREOF, IN EXCESS COF FIETY CIGARS ! FOR ONE POQUND OF TOBACCO KNOWING-
LY IN THE POSSESSION OR KNOWTNGLY UEDRR THE CONTROL OF ANY PERSON, WITH
RESPECT TO WHICH THE TOBACCO PRODUCTS: TAK HAS NOT BEEN PAID OR ASSUMED
BY A DISTRIBUTOR OR TOBACCO ;aoo*cTs'DuALmH: AND _

(I1) NOT LESS THAN FIFTY DOLIA&$ BT NOT MU?E THAN TWO HUNDRED DOLLARS
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FOR EACH FIFTY CIGARS OR POUND  OF TOBACCO, OR FRACTION THEREOR, IN
EXCESS OF TWO HUNDRED FIFTY CIGARS OR EIVE POUNDS OF TOBACCO KNOWINGLY
IN THE POSSESSION OR KNOWINGLY UNDER' QHL CONTRQL OF ANY PERSON, WITH
RESPECT TO WHICH THE TOBRCCO PRODUCTu TAX. HAS NOT BEEN PAID OR ASSUMED
BY A DISTRIBUTOR OR A TOEAVCQ PRODUCTS PERIPR, FROVIDED, HOWEVER, THAT
BNY SUCH PENALTY IMPOSED. UNDQR THIS CLAUSE SHALL NOT EXCEED TWENTY THOU-
SAND DOLLARS IN THE AGGREGATE.

(III) Any penalty provided for in this paragraph shall be determined
as provided in section four hundred seventy-eight of this chapter, and
may be reviewed only pursuant: t¢ sugh seetlon, Such penalty shall be
collected in the same manner as the taxes impozed by this article. The
commissioner {of taxation andﬂ‘ﬁinancﬁg}‘fin fhiel THE COMMISSIONER'S
discretion, may remit all or pmzt of such penalty. Such penalty shall be
paid to the department {of -taxation and financel and disposed of as
hereinafter provided with respeét to wéneys derlved from the tax.

£ 8. Subdivision (d) of sectien 1814 of the tax law, as added by chap-
ter 65 of the laws of 1985, is amended to: read as follows:

{d) Any person, other than an,agent {50 aythorized) LICENSED by the
{tax commission} COMMISSIONER, ~who puassesses or transports for the
purpose of sale any unstamped of unlawfu stamped packages of ciga-
rettes subject to  tax imposed by on four hundred seventy=-one of
this chapter, or wha sells or offers for sale unstamped or unlawfully
stamped packages of amgarort@m in vielation of the provisions of article
twenty of this chapter shall bé guilty of & misdemeanor. ANY PERSON WHO
VIOLATES THE PROVISIONS OF THIS! SUBDIVISION AFTER HAVING PREVIOUSLY BEEN
CONVICTED OF A VIOLATION OF 'THLS MUEDIVl*ION WITHIN THE PRECEDING FIVE
YEARS SHALL BE GUILTY OF A CLAZE | FhIONY

5 9. Subdivision (e) of gection 1814 0f the tax law, as added by chap-
ter 65 of the laws of 1945, is amenﬁﬂﬂ nq read as follows:

(e) (1) Any person, other than an agent {so authorized} LICENSED by
the {tax commission} COMMISSIQNER,. who willfully possesses or transports
for the purpose of sale twanLy thou sand or mofe cigarettes subject to
the tax imposed by section four hundred asventy~one of this chapter in
any unstamped ox unlmwfully W?qmped pavkageﬂ or wno willfully sells or
offers for sale twenty thousand: bx moye diganéttes in any unstamped or
unlawfully stamped packages in violatitd of article twenty of this chap-
ter shall be guilty of a class B felany, -

(2) ANY PERSON, OTHER THAN AN AGENT LICENSED 8Y THE COMMISSIONER, WHO
WILLFULLY POSSESSES OR TRANSPORTS FOR THE PURFOSE OF SALE THIRTY THOU-
SAND OR MORE CIGARETTES SUBJECT Eﬁ {$HE‘TAK‘IMP05ED BY SECTION FOUR
HUNDRED SEVENTY=ONE OF THIS ~CHAPTER . IN. ANY' UNSTAMPED OR UNLAWFULLY
STAMPED PACKAGES OR WHO WILLFULLY PLL@ 0& QFEFERS FOR SALE THIRTY THOU-
SAND OR MORE CIGARETTES IN ANY UN‘YAMDPD OR UNLAWFULLY STAMPED PACKAGES
IN VIQOLATION OF ARTICLE TWhNTV OFJTﬂiﬁ CHAPTER SHALL BE GUILTY OF A
CLASS D PELONY.

§ 10. Subdivigion b of “OOtLon l;mljl? of the administrative code of
the city of New York is amended to read ng follows:

b. (1) In addition to any: uthur p@nalry imposed by this section, the
commissioner of finance way impbse Ca. penalty of not more than one
hundred dollars for each LW hqndx&d q\zettoq or fraction thereof in
excess of {two} ONE thousand. quaretL“w “in  unstamped or unkawfully
stamped packages in the poq%eda&om by ynder. the control of any person.
Such penalty shall be determined asg prnvmded i seetion 11-1310 of this
chapter, and may be reviewed only: puzauamr to. guch section. Such penalty
may be enforced in the same manner 43 the tax imposed by this chapter.
The commizsioner of financg, i hiw op hvn discretion, may remit all ox
part of such penalty. Such pmnulrv shall be paid and disposed of in the
same manner as other rewvenues under this. chupler

(2) THE PENALTIES IMPOSED RBY THIS PARBGRAEH MAY BE IMPOSED BY THE
COMMISSIONER OF FINBNCE 1IN MDDLITON ooy ANY OTHER PENALTY IMPOSED BY THIS
SECTION, BUT IN LIEQ OF TRE PENAAT'{s TMRGSED BY PARAGRAPH OWE OF THIS
SUBDIVISION: (A) NOT LESE THAN THIRTY DOLLARS  BOT  NOT MORE THAN THWO
HUNDRED DOLLARS FOR EACH TWO HUNDRED L‘hﬁﬂ. TES, OR FRACTION THEREOQOEF, IN
EXCESS OF ONE THOUSAND CIGAREITES BUT hﬂ%m THAM OR EQUAL TO FIVE THOU-
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SAND CIGARETTES IN UNSTAMPED OR UNhAW?ULL! LFANPPH PACKAGES KNOWINGLY IN
THE POSSESSION OR KNOWINGLY UNDER THE ¢GNTKQL OF  ANY PERSON; (B) NOT
LESS THAN SEVENTY-FIVE DOLLARS BUT. &QT MOR% THAN TWO HUNDRED DOLLARS FOR
EACH TWO HUNDRED CIGARETTES, OR FRACTION: ﬂHbREOF, IN EXCEES OF FIVE
THOUSAND CIGARETTES BUT LESS THAN OR- EQUAL 1O TWENTY THOUSAND CIGARETTES
IN UNSTAMPED OR UNLAWEULLY STAMPED PACKAGES KNOWINGLY IN THE POSSESSION
OR KNOWINGLY UNDER THE CONTROL OF ANY PERFON; AMD (C) NOT LESS THAN ONE
HUNDRED DOLLARS BUT NOT MORE. THAN - TWO . HUNDRED DOLLARS FOR EACH TWO
HUNDRED CIGARETTES, OR FBACTEQN_THRHEOEnAEN EXCESS OF TWENTY THOUSAND
CIGARETTES IN UNSTAMPED OR UNLAWFOLLY $TAMPED. PACKAGES, KNOWINGLY IN THE
POSSESSION OR KNOWINGLY UNDER THE CONTROL - OF ANY PERSON. SUCH PENALTY
SHALL BE DETERMINED AS PROVIDED I SEC TLON 11~1310 OF THIS CHAPTER, AND
MAY BE REVIEWED ONLY PURSUANT TQ “UPH u(rlon SUCH PENALTY MAY BE
ENFORCED IN THE SAME MANNER . Aa THE: Tam IMFO ED BY THIS CHAPTER. THE
COMMISSIONER OF FINANCE, IN HI% Ok HER DISCRE PION, MAY REMIT ALL OR PART
OF SUCH PENALTY. SUCH PENALTY § SHALL 'BEPAIL (AND DISPOSED OF IN THE SAME
MANNER AS OTHER REVENUES UNDER THIS CHRAPTER. |

5 11, Subdivisions (b) and (g} ¢f section 131~4012 of the administra-
tive code of the city of Hew York, as added hy chapter 765 of the laws
of 1085, are amended to read as follows:

(b) Any person, othar rhan an agent so aqthwxi;ed by the commissloner
of finance, who possesses ok transports foi' the purpose of sale any
unstamped or unlawfully stamped packages of cigarettes subject to tax
under chapter thirteen of this title, ox ) sells or offers for sale
unstamped or unlawfully stampoed pacikage f cigarettes in violation of
the provisions of such chapter shall be guilty of a misdemeanor. ANY
PERSON WHO VIOLATES THE PROVISIONS ~'OF THIS SUBDIVISION APTER HAVING
PREVIOUSLY BEEN CONVICTED OF A VIQLATION OF THIS SUBDIVISION WITHIN THE
PRECEDING FIVE YEARS SHALL PE GUILTY OF A CLASS B FELONY.

(e} (1) Any person, ather than an agent 50 authorized by the commis-
sioner of finance, who W11]iu11y1yuaa oy = tranaports for the purpose
of sale twenty thousand or moxe cigar ubJPh| to the tax imposed by
chapter thirteen of this title in any umﬁra‘pwd or unlawfully stamped
packages or who willfully sells: or Ht) for sale twenty thousand or
mora cigarettes in any unstamped "o xully stamped packages in
violation of such chapter shall be guilty of 4 class E felony.

(2) ANY PERSON, OTHER THAN AN AGENT A INTED BY THE COMMISSIONER OF
FINANCE, WHO WILLFULLY POWbES%F% QR TRANQPORTQ FOR THE PURPOSE OF SALE
THIRTY THOUSAND OR MORE CKGAR&iT“@ %UBJFCT‘TO THE TAX IMPOSED BY CHAPTER
THIRTEEN OF THIS TITLE IN ANY UNSTAMPED OR UNLAWFULLY STAMPED PACKAGES
OR WHO WILLFULLY SELLS OR OFFERS FOR SALE THIRTY THOUSAND OR MORE CIGA-
RETTES 1IN ANY UNSTAMBED OR UNLAWFULLY STAMPED PACKAGES IN VIOLATION OF
SUCH CHAPTER SHALL BE GUILTY OF A LT.A‘“"' L P"}: TLOMY -

§ 12. Severability clausé. If any clause, senti@noe, paragraph, subdi-
vigion, section or part of this drt_whﬁLi e adjudged by any court of
competent juxisdiction to be xnvale,jtwch Fudgment: shall not affect,
impair, oxr invalidate the remalnder ther¢of, but shall be confined in
its operation to the clause, sentence, pazagraph, subdivision, section
or part thereof directly invelved in. the ronkroversy in which such judg-
ment shall have been rendered. It iy hepeby: déclared to be the intent of
the legislature that Ehis act would hive been enacted even if such
invalid provisions had not heen included hébein.

§ 13. This act shall take effect on thé ninetteth day after it shgll
have become a law; puav;dod. howsver, that supdivision two of section
1398-11 of the public health law ag added hy gection two of this act
shall take effect January 1, 200%.

The Legislature of the STATE OF NEW YORK S%‘ . _

Pursuant to the authority vested in s ‘py seation 70-b of the Publ%c
Officers Law, we hereby jointly sertify that ~this slip copy of this
session law was printed under our direarien and, in accordance with such
section, is entitled te be read into evi déh(ﬂ

JOSEPH I.. BRUNO SHELDON $ILVER ‘

TEMPORARY PRESIDENT OF THE SE ATE %?EAKHB QE‘THE ASSEMBLY
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