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| nt r oducti on

Plaintiff, the United States of Anerica (“the Governnment”), has
br ought suit agai nst a nunber of conpani es and or gani zati ons i nvol ved
i nthe tobacco industry. Al Defendants concede personal jurisdiction
except B.A T. Industries p.l.c. (“BAT Ind.”), which has noved to
di sm ss the Conpl ai nt for | ack of jurisdiction. BATInd. owmns two
ot her Def endants, Brown & W I | i anson Tobacco Cor porati on (“Brown &
Wl lianmson”) and British-Anerican Tobacco (I nvestnents) Limted
(“BATCO’ ), neither of which contests jurisdiction.

1. Factual Allegations

The Governnent’s Conpl aint al | eges that BAT I nd. participatedin
the “association-in-fact enterprise” through which Defendants
control | ed tobacco research and t he publicati on of researchresults,

deni ed the harnful effects and addi ctiveness of cigarettes, and



mar ket ed ci garettes to children. BAT Ind. offers evidence that it was
not a menber of the alleged enterprise.

Attached to BATInd.’s Motionto Dismssis anaffidavit by Philip
M Cook, BAT Ind.’ s Conpany Secretary. Hi s affidavit refutes sone of
t he Conpl ai nt’ s al | egati ons based on hi s personal know edge. Numerous
exhibits are attached. Wthits Opposition, the Governnent nmade a 58-
page Proffer of Publicly Avail abl e Evi dence! (“Prof.”), wth exceedi ngly
vol um nous exhi bits, attached to an affidavit by DQJ att or ney Shar on
Eubanks? attesting that all the evidence offeredis publicly avail abl e.
BAT Ind. filed a 35-page Response to the Proffer disputingthe accuracy
of much of the Proffer’s content, and attached a Reply Affidavit of
Philip Cook. The follow ng summary of factual allegations identifies

t he source of each statement.

1 On April 13, 2000, Defendant Brown & W Ilianson filed
“Objections To Certain Docunents Relied Upon By Plaintiff Inlts
Proffer O Publicly Avail abl e Evi dence I n Support O Its Opposition.”
Brown & W I liansonstatedinthisfilingthat it wishedto “preserve
for therecordits objectionstotheuseinthislitigationof certain
docunments.” The Governnent filed aresponse on April 27, argui ng t hat
Brown & W1 | ianmson’s objections shoul d be “overrul ed or di sregarded.”
Response at 2. Brown &W I lianmsonis not aparty totheinstant notion
and has not asked the Court to take any action, sothesetwo filings
have no effect on the disposition of this notion.

2 \Where affidavits are attached to a notion to dism ss, the
plaintiff may respondwithits own affidavits. See Cari bbean Broad.
Sys. v. Cable &Wreless PLC, 148 F. 3d 1080, 1090 (D.C. Cir. 1998)
(holding that on a notion to dismss, a plaintiff cannot get
jurisdictional discovery where it does not respond to defendant’s
affidavits withits own affidavit, or at | east with good faith belief
in grounds for jurisdiction).




A. BAT Ind.’s Corporate Structure and History

Before 1976, BAT I nd. “was an i nvest nent conpany naned Tobacco
Securities Trust Conpany Limted (‘ TST ).” Cook Aff. at 1. TST, an
i nvest ment conpany i ncorporated in Englandin 1928, was partial |l y owned
by BATCO, whil e TST owned “approxi mately 0. 21 percent of [ BATCO S]
publicly held ordinary shares.” 1d. at 2. “No sharehol der held a
controlling interest in” BATCO before 1976. 1d. BATCO “was the
ultimate parent conpany of Brown & Wllianmson.” [d. On July 23,
1976, in a “reverse takeover,” “TST becanme the sole ordinary
shar ehol der of [ BATCQ],” and “[t] he former public sharehol ders of
ordi nary shares of [ BATCO becane sharehol ders of [BATInd.].” 1d.
TST changed its name to B. A T. Industries Limted, then on July 8,
1981, changed it to B.A T. Industries p.l.c. 1d. “Since July 23,

1976, [ BAT I nd.] has been a hol di ng conpany of both Brown & W I |i anmson

and [ BATCOl.” 1d. at 1. [In 1979, BATCO went from bei ng a parent

conpany of Brown & WIllianmson to being its sister conpany. 1d. at

After the July 23, 1976, transacti on and conti nui ng t hrough t he
present time, BATCOhas “continuedits operations and continuedto
retainits separate corporate existence andidentity,” as has BAT I nd.
Id. BAT Ind., BATCOand Brown &W | | i anson have al ways “scrupul ously
mai nt ai ned all corporate formalities.” 1d. at 4. BAT Ind. is an
i nt er medi at e hol di ng conpany of Brown & W1 | i anson and BATCO, whose

ultimate parent conpany is British Aneri can Tobacco p.|.c., which was

2.



created in Septenmber 1998. 1d. at 3-4.

In 1994 Brown & W I | i anson, not BAT I nd. 3, acquiredthe stock of
t he Aneri can Tobacco Conpany (“ATC’) fromAneri can Brands, Inc. 1d. at
6.

BAT I nd. has never had nore t han 185 enpl oyees, all of whomare
“engaged in adm ni stering the conpany’ s i nvestnent interests as a
shar ehol der directly and i ndirectly of hundreds of subsidiaries,
includingitsindirectly owned subsidiaries Brown &W I |ianmson and
[ BATCOQ.” 1d. at 4. BAT Ind. has never “had the resources to dictate
or direct the day-to-day internal operations of the hundreds of
subsidiaries it has had worl dwi de.” Cook Reply Aff. at 8. Most of
BAT I nd.’ s subsi di ari es are t obacco busi nesses, but during the 1990s it
al so hel d many subsi di ari es t hat provi ded fi nanci al servi ces. Cook
Aff. at 4.

BAT I nd. states that many of the Conplaint’s all egati ons do not

3 The Government statesinits Proffer that BAT I nd. “undert ook
judicially enforceabl e obligationsto manage t he assets of Aneri can
Tobacco’s cigarette manufacturing facility in Reidsville, North
Carolina, andtomaintaintheviability of certain popul ar Aneri can
Tobacco brands, pursuant to an agreenment with the United St ates Federal
Trade Commission.” Prof. at 55. According tothe Governnent, BAT I nd.
acqui red ATC, and on t he sane day nmerged ATC and B&W Prof. at 56.
Further, BAT I nd. agreed to “take such actions as are necessary to
mai ntain the viability and marketability of [ATC s assets at its
Rei dsville, North Carolina plant] by preventing the destructi on,
renoval , wasting, deterioration, sale, transfer, encunbrance, or
i mpai rment of any of the Reidsville Assets. . . and t ake such acti ons
as are necessarytonmaintainthe viability and narketability of the ATC
Brands.” Prof. at 57.



or even cannot apply toit. It has never belonged to the Tobacco
| ndustry Research Commttee (“TIRC'), the Council| for Tobacco Research
- US A (“CITR’), or the Tobacco Institute (“TlI”). 1d. at 6. BAT Ind.
di d not exi st in 1954 and di d not sign the 1954 newspaper adverti senent
entitled “A Frank Statenent to Cigarette Snokers.” 1d. BAT Ind.
clainms that it never received any research docunents fromBrown &
W I | ianson and never enpl oyed any sci entists or conduct ed any resear ch.
Id. at 7; Cook Reply Aff. at Y11 (denying al l egations in Conpl. at 1
41 and 51).

The Conpl aint’ s al |l egati ons regardi ng a 1962 st at enent nade by Sir
Charles El'lis cannot apply to BAT Ind., which did not exist until 1976.
Cook Aff. at 7; see Conpl. at p.31. Sir Charles Ellis was never an
enpl oyee of BAT Ind. Cook Aff. at 7. Any scientific research
perfornmed by Battel |l e Laboratories was not perfornmed for BAT I nd.,
whi ch has never used, contracted with, or directed Battelle
Laboratories to conduct research. [d. (denying allegations in Conpl.
at 172). The BAT Board CGui deli nes were not i ssued by t he BAT I nd.
Board, and probably were i ssued by t he BATCO Board. Cook Aff. at 7
(denying all egations in Conpl. App. at 155). Simlarly, the docunent
entitled “Assunptions and Strategi es of the Snoki ng | ssues” was not a

BAT I nd. docunent and probably was a BATCOdocunent. 1d. at 8 (denyi ng



allegations in Conpl. App. at 55). Astatenent* attributed to BAT Ind.

CEO Mar ti n Brought on whi ch was publishedina 1996 Wl | Street Journal

articlewas “rmade i n person in London and [was] not transmtted by [ BAT

Ind.] toThe WAl |l Street Journal by nmeans of the United States mail.”

Cook Aff. at 8 (denying allegations in Conmpl. App. at 1101).

The Governnment’ s Proffer cites noauthority for its statenents
t hat BAT I nd. “assumed the primary | eadershi p rol e for coordi nati ng
snmoki ng and heal th policy throughout the BAT Group” and t hat “BAT t ook
st eps t o cooper at e on snoki ng and heal th i ssues wi th ot her def endants
named in this case”. Prof. at 1 and 2.

B. BAT Ind.’s Relationship Wth Its Subsidiaries

The Gover nnent states that BAT I nd. “has received billions of
dollarsinprofits derived fromthe sal e of cigarettesinthe United
St at es by def endant s B&W [ BATCO, and, since the m d-1990s, Anerican
Tobacco.” Prof. at 4-5.

The Governnent states that there was significant overl ap bet ween
BAT Ind. andits cigarette-nmanufacturing subsidiaries. For exanple, in
1976 the directors of BATCO became the directors of BAT Ind. Sir
Patri ck Sheehy, who becane BAT I nd.’ s chai rman in 1982, had wor ked f or

BAT conpani es for over thirty years. Prof. at 6. BAT Ind. responds

4 The st atenent was “[w e haven’ t conceal ed, we do not conceal and
we wi | | never conceal. W have nointernal research which proves t hat
snoki ng causes | ung cancer or ot her di seases or, indeed, that snoki ng
is addictive.” Conpl. App. {101.
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that “[a]part fromthe brief transition periodimedi ately after the
July 23, 1976 transaction, there has beenlittle overlap in nenbership
of the [BATCOl board of directors and the [BAT Ind.] board of
directors. Currently, only one person sits on the board of both
conpanies. Simlarly, the overl ap between the [ BAT I nd.] and Brown &
W I | i anmson boards of directors has been m ni mal and currently no nenber
sits on both boards.” Cook Reply Aff. at f20.

The Governnent al so states that BAT I nd. created policies for all
its tobacco subsi di ari es on snoki ng i ssues and t obacco research. Prof.
at 6-16. The Governnent al |l eges that in 1984, BAT I nd. pronul gated a
document entitled “Legal Considerations on Snoking & Heal th Policy”
that required BAT Ind.’ s subsidiaries to take the position “that
causati on has not been proved and t hat we do not oursel ves nmake heal th
cl ai ns for tobacco products.” Prof. at 18. At thetine, accordingto
t he Gover nnent, BAT I nd. knew of the overwhel m ng scientific evidence
on the health effects of snoking. Id. The Governnent clains that a
fewnont hs | ater a BAT I nd. enpl oyee naned Keith Ri chardson wote a
meno to a seni or BATCO researcher enphasi zing the exi stence of a
genui ne scientific controversy and suggesti ng the publication of a book
to continue the controversy. Prof. at 19.

C. BAT Ind.’s Relationship Wth Non-Affiliated Defendants

I n 1983, BAT I nd. Chai rman Sheehy sent aletter toPhilip Murris

condemni ng an adverti sement that appeared i n Dut ch newspapers. Sheehy



wr ot e:
| believethisisthefirst tine a Tobacco Manufacturer has
pur chased space to pronul gate t he anti - snoki ng position. In
doi ng so, Philip Morris not only nakes a nockery of I ndustry
co-operation on snoki ng and heal th i ssues, but al so appears

toinaugurate afree-for-all inwhichillegal conduct®is
condoned provided the commercial stakes are high enough.

Prof. at 17. Inthe aftermath of this conflict, “Eric Al fred Al bert

Bruell, inhis capacity as a[BATInd.] director,” warned that it was
“essential toensurethat in future no menber of the I ndustry does
anything simlar.” Prof. at 17.

The Governnment cl ai ns t hat i n Decenber 1986, BAT I nd. Chair man
Sheehy di stri but ed a nenorandum®“t o princi pal s at tobacco conpani es
wor | dwi de urgi ng their wi despread circul ati on of a paper i ssued by a
controversial scientist whichrebutted astudy attributing deathsto

cigarette snoking.” Prof. at 19.

|11. Standard of Revi ew

To prevail on a nmotion to dismss for |ack of personal
jurisdiction, aplaintiff nust nake a prinma faci e show ng of perti nent

jurisdictional facts. See Ednond v. United States Postal Serv. Gen.

Counsel, 949 F. 2d 415, 424 (D.C. Gr. 1991); Naartex Consulting Corp.

v. Wtt, 722 F.2d 779, 787 (D.C. Cir. 1983). Aplaintiff makes such a

show ng by al | egi ng specific acts connecting the defendant withthe

5> There was a question as to whether Dutch |aw prohibited
advertisenents conparing brands, as Philip Mrris’ s ad did.
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forum and not by maki ng bare all egati ons of a conspiracy do not

suffice. See Naartex at 787.

V. Analysis
A. The Governnent’s Burden of Establishing Personal

Jurisdiction
The parties di sagree what wei ght shoul d be accorded t heir vari ous
factual subm ssions. Accordingto the Governnent, in determ ning
whet her a basis for the exercise of personal jurisdiction exists,
“factual di screpancies appearingintherecord nmust be resolvedin

favor of the plaintiff.” Cranev. NewYork Zool ogi cal Soc., 894 F. 2d

454, 456 (D.C. Cr. 1990) ( citing Reuber v. United States, 750 F. 2d

1039, 1052 (D.C. Cir. 1984)). Under this view, any discrepancies
bet ween t he Governnent’s Prof fer and BAT Ind.’ s Response to the Proffer
shoul d be resolved in favor of the Governnent.

BAT I nd. argues that i n determ ni ng whether the plaintiff has
denonstrated that the defendant’s contacts withthe forumsufficeto
justify the exercise of personal jurisdiction, “the Court is no |l onger

bound totreat all of plaintiff’s allegations astrue.” Tifa, Ltd. v.

Republ i c of Ghana, Civ. A No. 99-1513, 1991 W 179098, at *8 (D. D. C.

Aug. 27, 1991) (citing 5AC Wight &A Mller, Federal Practice and
Procedure: Gvil 2d § 1351 (1990), for the propositionthat “[w hen a
court isconsideringachallengetoitsjurisdictionover adefendant

or ares, it may recei ve and wei gh af fi davits and any ot her rel evant



matter to assist it indetermningthe jurisdictional facts”). Cf.

Asoci ati on de Recl amantes v. United Mexi can States, 735 F. 2d 1517, 1519

n.1(D.C. Cir. 1984) (holding that on notions to disniss for | ack of
subject matter jurisdiction, courts are not required to adopt
plaintiffs’ versions of controverted jurisdictional facts). BAT Ind.
t herefore concludes that its Response tothe Governnment’'s Proffer,
whichrelies onthe Affidavits of people with personal know edge of
rel evant jurisdictional facts such as BAT I nd.’s Conpany Secretary,
Philip M Cook, should trunp the Governnent’s Proffer, whose only
pedigreeis the Affidavit of Sharon Eubanks stating that the Proffer is

based on publicly avail abl e docunments. See United States v. Frank, 225

F. Supp. 573, 575 (D.D. C. 1964) (hol ding that hearsay affidavits are
i nsufficient tooverconme uncontradicted affidavits based on direct
personal know edge).

What ever wei ght i s accorded the various af fi davits, the Gover nnent
must only nake a prima faci e showi ng, whichis nerely “nore than a

concl usory all egation,” and t he Gover nment has nmade nany very specific
factual allegations. If the Court choosestorely onnorethanthe
af fi davits and pl eadi ngs al one, e.g. to hold an evidenti ary heari ng,
then the Governnent nust denonstrate jurisdictional facts by a
preponderance of the evidence. 5AC. Wight & A MIler, Federal
Practice and Procedure: Civil 2d § 1351 (1990).

B. The Conspiracy Theory of Jurisdiction
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The Government argues four alternative theories under whichthis
Court coul d exerci se personal jurisdictionover BAT I nd. pursuant to
the District of Colunbialong-armstatute, D.C. Code § 13-423(a). That
subsection provides:

[a] District of Colunmbia court nay exercise personal

jurisdiction over a person, who acts directly or by an

agent, as to a claimfor relief arising fromthe person’s
(1) transacting any business inthe District of Col unbi a;

* % %

(3) causingtortiousinjuryinthe D strict of Col unbi a by

an act or omssion in the District of Colunbia;

(4) causingtortiousinjuryinthe D strict of Col unbi a by

an act or om ssion outsidethe District of Colunmbiaif he

regul arly does or solicits business, engages i n any ot her

persi stent course of conduct, or derives substantial revenue

f romgoods used or consuned, or services rendered, inthe

District of Colunbia.

Two of the Governnment’s theories of jurisdiction rest on a
“conspiracy theory of jurisdiction” that treats a co-conspirator as an
“agent” for purposes of thelong-armstatute. BAT Ind. argues that the
conspiracy theory of jurisdictionis not availableinD.C.; that the
conspi racy theory i s unconstitutional; and that the Gover nment has not
made t he requi site prim faci e show ng that BAT I nd. conspiredwth

ot her Def endants.

1. The Availability of Conspiracy Theory Jurisdiction
Under the D.C. Long-Arm Statute

Judge Aubrey Robinson found that the conspiracy theory of

jurisdictionwas “not without foundation” i nMandel kornv. Patrick, 359

F. Supp. 692, 695 (D.D.C. 1973). Judge Robi nson noted that “[c] o-

11



conspi rators have | ong been hel d t o an agency rel ati onshi p when overt

acts are done in furtherance of the conspiracy,” citingHoffmn v.

Hal den, 268 F.2d 280, 295-96 (9th Cir. 1959). |d.

The Gover nment argues that the | egi sl ative history of the D.C
| ong-armstatute i ndicates that “Congress’ overall intent was to
provide the [D.C.] courts, to the greatest extent possible, with
essentiallyidentical |ong-armjurisdictionas werethen availablein

Maryl and and Virginia.” Opp’ ' nat 21, n.11, quotingMrgol es v. Johns,

483 F. 2d 1212, 1215-16 (D.C. Cir. 1973). The Governnment notes t hat
federal courtsin Marylandinterpret Maryland’ s | ong-armstatute “to
al |l owt he exerci se of jurisdictionover nonresident def endants who have
participatedin aconspiracy that was furthered by an overt act by co-

conspiratorsin Maryland.” See Cpp’n at 21, n.11. InCaw ey v. Bl och,

544 F. Supp. 133, 135 (D. md. 1982), the District Court for Maryl and
held that wunder the doctrine of “the conspiracy theory of
jurisdiction,” when

(1) two or nore individuals conspire to do sonething (2)
t hat they coul d reasonably expect to | ead t o consequences in
aparticular forum if (3) one co-conspirator commts overt
acts in furtherance of the conspiracy, and (4) those acts
are of atypewhich, if conmtted by a non-resi dent, woul d
subj ect the non-resident to personal jurisdiction under the
| ong-armstatute of the forumstate, then those overt acts
are attri butable to the other co-conspirators, who t hus
becone subject to personal jurisdictioninthe forum even
if they have no direct contacts with the forum

Inrejecting the conspiracy theory of jurisdiction, BAT Ind.

12



argues that the theory is not availableinthe District of Col unbi a,
meani ng that thi s Court nmay not exerci se personal jurisdictionover it
under D.C.’s long-arm statute.

BAT I nd. argues both that the plainl|anguage of the D.C. | ong-arm
st at ut e does not allowfor jurisdictionbased on conspiracy, and t hat
Di strict of Col unbi a courts have not interpretedit to make such an
al l onance. See Reply at 18. The text of the statute does not nention
conspiraci es or co-conspirators, and as BAT Ind. notes, the “District’s
governnment has addressed the consequences of participating in a
conspiracy i n ot her statutes, and obvi ously knows howt o provi de such
consequences when it so wishes.” Reply at 18. Exanples of D.C.
statutes that explicitly address t he consequences of conspiring include
D. C. Code 8§ 1-744 (prohibiting nmenbers of some types of conspiracies
fromhol ding certain positions) and 8 4-121 (providing specific
penalties for policeinconspiracieswithcertaingoals). See Reply at
18, n. 14.

BAT I nd. asserts that the absence of any reference to conspiracies
inthelong-armstatuteis sufficient evidence that jurisdiction based
on conspiracy i s unavail abl e, citing a nunber of cases prohibiting
courts from | ooking beyond the plain |anguage of a statute.
I roni cally, although Certain Defendants’ Motionto Dism ssreliedon

FDAv. Brown & WIlianmson, 120 S. Ct. 1291 (2000), BAT I nd. does not

even nmentionit. EDAheldthat “[i]n determ ni ng whet her Congr ess has

13



speci fically addressed t he question at i ssue, areview ng court shoul d
not confineitself toexam ning a particul ar statutory provisionin
i solation. The meani ng--or anbi guity--of certain words or phrases nay
only beconme evident when placed in context.” [d. at 1300-1301.

BAT Ind. also argues that no District of Colunbia court has
interpreted the long-armstatute to all owpersonal jurisdictionona

conspiracy theory. See Eric T. v. National Med. Enterprises, Inc., 700

A.2d 749, 756 n. 12 (D. C. 1997) (findingthat “thereis a substanti al
guestion, which we do not attenpt to resolve, as to whether the
Superior Court has personal jurisdiction” whereit wouldrest “solely
or primarily onthe all egationthat these defendants participatedin a
conspiracy of which the District was the hub”).

The fact that BAT Ind. deniesthat it participatedin a conspiracy
significantly weakens t he Governnent’s case for conspiracy theory
jurisdiction. BATInd. correctly notes that Judge Aubrey Robi nson
explicitly based his deci sionto exerciseconspiracy jurisdictionin
Mandel korn, on whi ch the Governnent relies, “on the fact that defendant
had not chal | enged t he exi stence of either a conspiracy or an overt act

in furtherance thereof.” Reply at 19. Mndelkorn qualifiedits

exercise of jurisdictionw ththe statenent that “t he situati on woul d
be quitedifferent” if the defendants had di sputed t he al | egati ons t hat
t hey wer e nenbers of a conspiracy. 359 F. Supp. at 696-97. Simlarly,

inDooley v. United Tech. Group, 786 F. Supp. 65 (D.D. C. 1992), Judge

14



June L. Green relied on the defendant’s failure to chall enge the
conspiracy all egati ons against it indecidingtoexercise personal
jurisdiction under the conspiracy theory. 1d. at 79, n.12.

BAT Ind. does not nention that courts that have refused to
exerci se personal jurisdictionunder D.C s |ong-armstatute under a
conspi racy theory have done so not because they found that the
conspiracy theory woul d not support jurisdiction, but because of

specific flaws inthe cases before them |nJunquist v. Sheikh Sultan

Bin Khalifa Al Nahyan, 115 F. 3d 1020, 1031 (D.C. Cir. 1997), the Court

of Appeals refused to exercise personal jurisdiction over the
def endant s because of the insufficiency of the plaintiffs’ allegations
t hat t he defendants conspiredw th parties who conmtted overt acts in

D. C. that subjected themto jurisdiction. [B] al d specul ation’ or a
‘conclusionary statement’ that i ndividuals are co-conspiratorsis
insufficient toestablish personal jurisdictionunder aconspiracy

theory.” 1d. at 1031 (citing Naartex, 722 F.2d at 787 (D.C. Cir.

1983) ).

I n Ednond v. United States Postal Serv. Gen. Counsel, 949 F. 2d

415, 425 (D.C. Cir. 1991), the Court of Appeals remanded for
jurisdictional discovery because the plaintiff had “specifically
al l eged: (1) the existence of a conspiracy, (2) the nonresident’s
participation, and (3) an injury-causing act of the conspiracy within

the forum s boundaries.” The Court of Appeals in Ednond stated

15



explicitly that “[w]e do not at this stage attenpt to address the

limts on the use of conspiracy theory to establish personal

jurisdiction.” Id. See al so Reuber v. United States, 750 F. 2d 1039,
1050 &n. 14 (D.C. Gr. 1985) (affirm ng di sm ssal for | ack of personal
jurisdiction because of “insufficient evidence” of conspiracy and

failure to showan overt act); Dor man v. Thornburgh, 740 F. Supp. 875,

877-78 (D.D.C. 1990) (finding nojurisdictionunder D.C."s|ong-arm
statute due toinsufficient allegations that the def endant was a nmenber
of a conspiracy and that “an overt act i n furtherance of the conspiracy
was commtted in [D.C.] by any nmenber of the conspiracy and the
resulting injury to the plaintiff occurred in [D.C.]").

Qutside of the District of Colunbia, at | east two courts have
not ed that “the conspiracy theory of jurisdictionis beingrejected by

a grow ng nunber of courts.” Conwed Corp. v. R J. Reynol ds Tobacco

Co., No. 98-1412 (PAMJGA.), slip op. at 10-11 (D. M nn. Apr. 1, 1999),

Frawm ey Aff. Ex. B. See al so Jones v. The Aneri can Tobacco Co., No.

5:97CV0593, slipop. at 19 (N.D. Chio July 9, 1997) (Moss Aff., Ex.
Q.

I n sum thereis nocase explicitly prohibitingthe exercise of
jurisdictiononaconspiracy theory under the D.C. | ong-armstatute,
but neither is there a case requiring it.

2. Conspiracy Theory Jurisdiction and Due Process

A court may exerci se personal jurisdictionover anonresident
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def endant consi stent with the constitutional requirenment of due process
wher e such jurisdiction“does not offend traditional notions of fair

pl ay and substantial justice.” International Shoe Co. v. WAshi ngt on,

326 U. S. 310, 316 (1945) (internal quotation marks omtted). To
determ ne whether the exercise of personal jurisdiction over
nonresident BAT Ind. under the conspiracy theory satisfies

| nt er nati onal Shoe’s “traditional notions,” this Court nmust consi der

two i ssues: first, whether BAT I nd. has “m ni numcontacts” with D. C.,
and second, whet her exercisingjurisdictionover BAT I nd. woul d be
reasonable. See pp’n at 39. These two factors are i nversely rel at ed,
such that “the stronger the showi ng as to one, the weaker the show ng

necessary tosatisfytheother.” Sinonv. Philip Mrris, Inc., 86 F.

Supp. 2d 95, 126 (E.D.N. Y. 2000) (citing MetropolitanLifelns. Co. v.

Robert son-Ceco Corp., 84 F.3d 560, 568 (2d Cir. 1996)).

A def endant has m ni mumcontacts with a jurisdiction where he has
“purposefully directed his activities at residents of the forum and
thelitigationresults fromalleged injuries that arise out of or

relatetothose activities.” Burger King Corp. v. Rudzewi cz, 471 U S

462, 472-73 (1985) (internal quotation marks omtted). Because he
purposeful ly directed his activities towards the forum the def endant

can expect that he may be subject tojurisdictioninthat forum See

Wor | d- W de Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980).

Once m ni mumcont acts have been est abl i shed, courts consi der
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whet her t he exerci se of personal jurisdictionover the nonresident
def endant woul d be reasonabl e. Reasonabl eness depends on “t he bur den
on t he defendant, theinterests of the forumState, andthe plaintiff’s

interest inobtainingrelief.” Asahi Metal Indus. v. Superior Court of

California, 480 U. S. 102, 113 (1987). Courts nmust al so consider “the
interstate judicial systemsinterest inobtainingthe nost efficient
resol uti on of controversies; and the shared i nterest of the several
States®in furthering fundamental substantive social policies.” Wrld-

W de Vol ksagen, 444 U. S. at 292. Furthernore, “[t] he uni que burdens

pl aced upon one who nust defend oneself in a foreign | egal system
shoul d have signi ficant wei ght i n assessi ng t he reasonabl eness of
stretching the long arm of personal jurisdiction over national
borders.” Asahi, 480 U. S. at 114.
BAT I nd. argues both t hat t he exerci se of personal jurisdiction
under the conspiracy theory is always unconstitutional and that evenif
t he conspiracy theory sonetimes i s constitutional, applyingit here
woul d violate BAT Ind.’ s right to due process. See Reply at 21.
First, BAT Ind. argues that conspiracy-based jurisdiction
“confuses concepts of liability and jurisdiction,” and t hereby vi ol ates

def endants’ right to due process. See Sher v. Johnson, 911 F. 2d 1357,

6 The Suprene Court i nAsahi broadened this consideration fromthe
“several States” to “the procedural and substantive policies of other
nati ons whose interests are affected by the assertion of jurisdiction”
in the forum |d. at 115.
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1365 (9th Cir. 1990) (hol ding that jurisdictionnust be established as
to each i ndi vi dual def endant because “[|]iability and jurisdictionare
i ndependent. Liability depends on the rel ationship between the
plaintiffs and t he defendants; jurisdiction depends only upon each
defendant’s relationship with the foruni). Conspi racy- based
jurisdictionlinks jurisdictionandliability, making the finding of
jurisdiction dependent on the final decision of the case’s nmerits
because juri sdi ction can be exercisedonly after acertainshowingis
made t hat a defendant is guilty of conspiring. See Ann Althouse, The

Use of Conspiracy Theory to Establish |ln PersonamJurisdiction: ADue

Process Anal ysis, 52 FordhamL. Rev. 234, 247 (1983); Stuart M Ri back,

Not e, The Long Ar mand Mil ti pl e Def endants: The Conspi racy Theory of I n

PersonamJuri sdiction, 84 Colum L. Rev. 506, 527 (1984) (concl udi ng

t hat conspiracy-based jurisdiction leads to an “interm ngling of
jurisdictional with substantive law' that “can, in anunber of distinct
ways, |lead to a confused and often unconstitutional result”).
Second, BAT I nd. argues that evenif personal jurisdiction under
t he conspiracy theory i s both constitutional and avai |l abl e under t he
D.C. long-arm statute, it cannot be exercised here because the
Governnment’s all egations that it conspired with ot her Defendants are
i nsufficient and therefore m ni numcontacts have not been establ i shed.
See Reply at 23. The strength of thi s argunment depends on t he wei ght

the Court places on the Governnment’s Proffer and on Defendant’s
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Affidavits and Response to the Proffer.

BAT Ind. clainms that the Governnent’s factual allegations
primarily address the relationship between BAT Ind. and its
subsi di ari es, and t hat a parent conpany by | aw cannot conspirewithits

subsidiaries. See Reply at 25. Defendant cites Copperweld Corp. v.

| ndependence Tube Corp., 467 U.S. 752, 771 (1984), whi ch hol ds t hat

under t he Shernman Act, a whol | y-owned subsi diary and its parent conpany

cannot be found to have conspired. BAT Ind. also cites Okasam V.

Psychiatric I nst. of WAshi ngton, 959 F. 2d 1062, 1065-67 (D.C. Cir.

1992), which hel d t hat parent conpani es and t hei r subsi di ari es cannot
conspire as amatter of | awunder antitrust acts and conmon | awci vi |
conspi racy.

Cases deci ded under RI CO, however, tend to hol d that a parent can
be found to have engaged i n a pattern of racketeeringwithits wholly-

owned subsidiaries. See Haroco, Inc. v. Anerican Nat’|l Bank and Tr ust

Co., 747 F. 2d 384, 402-403 and n. 22 (7th Cir. 1984), andShearinv.

E.F. Hutton Group, Inc., 885 F.2d 1162, 1165-1167 (3rd Cir. 1989),

rev’d on ot her grounds, Beck v. Prupis, 120 S. G. 1608 (U S. Fla. April

26, 2000).

The opposite concl usi on was reached i nFogi e v. Thorn Aneri cas,

190 F. 3d 889, 897-98 and n.4 (8th G r. 1999), which held that a parent
conpany and i ts whol | y- owned subsi di ari es coul d not be found t o have

conspi red under R CObecause t hey coul d never be sufficiently distinct
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fromone anot her. Fogi e, however, is a doubl e-edged sword for BAT
Ind., which continually insists onits distinctiveness fromits
subsi di aries. The Governnent may be correct that “shoul d [ BAT I nd. ]
now cont end ot herwi se and admt that it and its subsidiaries |ack
“di stinctiveness or i ndependence,’ it nust submt to jurisdiction under
an ‘alter-ego’ theory.” Opp’'n at 28, n.15. Nevertheless, the

Gover nment does not rmake t he argunent for alter-ego jurisdiction here.

BAT | nd. points out a problemw th a findi ng of conspiracy-based
jurisdiction here: the governnment “seeks an i njunction under RICOto
prevent defendants fromassociating with one another. It isdifficult
toimagi ne that a court woul d enjoin aparent frominteractingwith a
whol | y- owned subsidiary that it has afiduciary duty to mnanage.” Reply
at 29, n.22. The Court could, however, avoid this “absurd
consequence[]” by tailoring the relief it granted.

BAT I nd. argues that the Governnment’ s RICOal | egati ons against it
are insufficient not only because they focus onits relationshipwth
its subsidiaries, but al so because they do not all ege a pattern of
racketeering activity. Tostate a RICOclaim the Governnent nust
al l ege that BAT Ind. conmmtted “at | east two acts of racketeering
activity” within ten years of each other. 18 U.S.C. § 1961(5).
According to BAT I nd., the Conpl ai nt all eges only four predicate acts

agai nst it, two of which actually concern BATCOand not BAT I nd., and
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two of whi ch do not descri be RICOpredi cate acts and occurred nore t han
ten years apart.

First, the Conplaint all eges that on April 14, 1982, BAT I nd.
delivered to Brown & Wl lianmson through the U S. mails a letter
referring to “BAT Board Gui del i nes” and “Assunpti ons and Strat egi es of
t he Snmoki ng I ssues.” See Conpl. App. at 155. Philip Cook attests that
t hese docunent s were i ssued by t he BATCOBoard, not t he BAT | nd. Board.
See Cook Aff. at 931; Response to Proffer at 21-22.

Second, the Conpl ai nt al | eges that on Cct ober 26, 1983, BAT I nd.
enpl oyee Eric Alfred Al bert Bruell agreedin a phone conversationwth
a PhilipMrrisvice president “to continuethe Ci garette Conpani es’
i nternal agreenent not to conpete with one another onissues rel ating
t o snoki ng and health.” See Conpl. App. at 7108. The Cook Affi davit
states that Bruell was a BATCO enpl oyee but never a BAT I nd. enpl oyee,
al t hough he was a nenber of the BAT I nd. Board. Cook Aff. at 33. If
Bruel | was a board nenber of BAT Ind. at the tine of the phone call and
made the call in that capacity, it may not matter if the Conpl ai nt
incorrectly identified himas an “enpl oyee.”

Third, the Conplaint alleges that BAT Ind. “transmitted in
i nterstate conmerce by neans of the mail s” the 1996 coments of BAT
| nd. CEO Martin Broughton that BAT Ind. didn’'t conceal and had no
i nternal research provi ng snoki ng causes di sease or i s addi ctive. See

Conpl . App. at §101. The Cook Affidavit states that BAT I nd. di d not

22



transmt Broughton' s “all eged statenents” through the United States
mai | s, and therefore that the all egati on does not make out a cl ai mof
mai | fraud. See Reply at 28, n.21.

Fourth, the Conpl ai nt al | eges that on Septenber 9, 1983, BAT I nd.
sent throughthe United States mails aletter fromChai rman Patrick
Sheehy to Philip Morris, statingthat Philip Morris’s adverti senent in
Dut ch newspapers “nakes a nockery of I ndustry co-operati on on snoki ng
and health issues.” Conpl. App. at 159. BAT Ind. argues t hat Sheehy’s
letter “rel ates to an overseas di spute” and “cont ai ns no evi dence of a
conspiracy withthe U S. tobaccoindustry to ‘deceive the Anerican
publ i c about the health effects of snoking’ or ‘perpetrat[e] an “open
controversy.”’” Reply at 31. Althoughtheletter does not relateto
t he Ameri can public, as the adverti senent at i ssue was published only
inHolland, theletter does nention “lIndustry co-operation” and obj ects
tothe use of “the health issueto gain conpetitive advantage.” Prof.
at 16; see also Prof. Ex. 57. In short, BAT I nd. acknow edges t he
exi stence of “co-operation” intheindustry and accuses Philip Morris
of raising the health issue and thereby failingto perpetuate the “open
controversy.” BAT Ind.’s argunent that this letter “contains no
evi dence of a conspiracy” is to no avail.

Mor e persuasi vely, BAT Ind. points out that theletter toPhilip
Morri s was dat ed Septenber 9, 1983, whil e the statenents printed inThe

VWal | Street Journal were all egedl y made by Broughtonin 1996. These
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two events are nore than ten years apart and therefore cannot by
t hensel ves serve to showa pattern of racketeering activity under 18
U S C 81961(5), sothat if the other two all egati ons do concern BATCO
and not BAT Ind., the Conplaint does not allege a pattern of
racketeering activity by BAT Ind.

BAT I nd. was not a nmenber of TIRC, CTR, or Tl, and di d not sign
t he 1954 “Frank Statenent.” As BAT Ind. points out, the Governnment’s
Prof fer describes conduct that is simlar to that of the other
Def endants, but simlar conduct is not the sanme as orchestrated
conduct. See Reply at 30. These argunents may seemout of placeina
notionto dismss for | ack of personal jurisdiction, but as noted above
inthe discussionof theconflationof liability and jurisdiction, the
conspiracy theory of jurisdiction on which the Governnent relies
i nherently depends on the strength of the conspiracy all egati ons.
There is no case | aw supporting the exercise of conspiracy-based
jurisdictionwherethe plaintiff has not made a prinma faci e show ng
t hat the defendant participated in the conspiracy, so BAT Ind. is
justifiedin challengingthe adequacy of the Governnent’s al | egati ons. ’

The f oregoi ng addresses t he questi on of m ni nrumcontacts. BAT

I nd. contends that the exerci se of personal jurisdictionover it would

"BAT I nd. cites a nunber of cases hol di ng t hat parall el conduct
does not support an inference of co-operation in the context of
antitrust or civil conspiracy | aw. The Governnent cites no authority
findingthat inthe RICOcontext, parallel conduct i s nore persuasive.
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al so vi ol at e due process because it woul d be unreasonabl e. It argues
that the burdenonit as aforeignfirmw thout any offi ce or enpl oyees
inthis forumis prohibitive. See Reply at 42. The Governnent
contends that defendingitself inthis forumdoes not i nconveni ence BAT
Ind., whichis“abilliondollar international enterprise.” Sinon, 86
F. Supp. 2d at 134. The Governnent argues that the District of Col unbi a
has aninterest initsresident’s ability to obtain convenient relief
inone suit, and that the federal interest woul d not be served by
forcing the Governnent to pay for multiple suits. The Government al so
asserts that no other country’s policies areinplicated by the exercise
of jurisdiction here. See Opp’'n at 47.

C. The Governnment’s Four Theories of Jurisdiction

The Governnent argues that this Court may choose to exercise
personal jurisdictionover BAT I nd. under the D.C. | ong-armstatute in
any of the follow ng four ways.

First, under D.C. Code 8§ 13-423(a)(1), the Governnent argues t hat
BAT I nd.’ s co-conspirators transacted businessinD.C. and commtted
numer ous overt acts in furtherance of the conspiracy inD.C. This
argunment relies onthe conspiracy theory of jurisdiction. Thereis
[ittle doubt that the Conpl aint al | eges that sone Def endants transact ed
busi ness and commtted overt acts in D.C. that furthered the
conspiracy, such as the marketi ng and sal e of cigarettes here. See

Opp’'n at 30-31. |If this Court accepts the conspiracy theory of
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jurisdiction and finds that the Governnment has nade a prim facie
showi ng t hat BAT I nd. conspired wi th ot her Defendants, the Court may
exerci se personal jurisdiction under this theory.

Second, agai n under D.C. Code 8§ 13-423(a) (1), the Governnment
argues that BAT I nd. acquired and nai ntai ned the viability of various
brands fornerly owned by t he Areri can Tobacco Conpany, and transacted
busi ness in D. C. because these brands were nmarketed and soldin D.C.
The strength of this theory turns onthe wei ght the Court accords t he
vari ous factual subm ssions. The Governnent al | eges t hat BAT I nd.
acqui red ATCand represented to t he Federal Trade Comm ssionthat it
was undertaki ng |l egal obligationstomaintaintheviability of its
brands, whil e BAT Ind. maintains that it was Brown & W | | i anson t hat
acqui red ATC and undert ook | egal obligations regardingits assets. See
Opp’' n at 32, n.18.

BAT I nd. al so all eges that it never nmanuf actured or nmar ket ed any
cigarettes, includingthose of ATC. The Governnment argues t hat even
so, BATInd. s alleged | egal obligationto nmaintainthe viability of
ATC s brands constitutes transacting business. The Governnent
mai ntains that 8 13-423(a) (1) “enbraces those contractual activities of

a nonr esi dent def endant whi ch cause a consequence here.” Muzavires v.

Baxter, 434 A 2d 988, 992 (D.C 1981) ( en banc). The Governnent argues

t hat mai ntaining the viability of ATC brands nmeans ensuri ng that t hese

br ands woul d be produced and di stri but ed t hroughout the United States,
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i ncluding D.C., and t hereby woul d constitute transacting businessin
D. C.

Thi rd, under D.C. Code § 13-423(a)(3), the CGovernnent argues t hat
BAT Ind.’ s co-conspirators conmmtted tortious acts in D.C. in
furtherance of the conspiracy that caused tortious injury in D.C
Agai n, the Conpl aint specifically alleges tortious acts and resulting
injuries throughout the United States, although it doesn’t specifically
state that they occurredinD. C Likethe Governnent’s first theory,
the viability of this theory depends on the Court’s view of the
conspiracy theory of jurisdictionandthe parties’ factual allegations
as to BAT Ind.’s participation in the alleged conspiracy.

Fourt h, under D.C. Code § 13-423(a)(4), the Governnent argues t hat
BAT Ind. commtted tortious acts outside of D.C. which caused tortious
injury inD. C, and that BAT I nd. derives substantial revenue from
cigarettes marketed and soldin D.C. Thetortious acts of whichthe
Gover nment accuses BAT I nd. i ncl ude publicly denying that nicotineis
addi ctive though it knewthe contrary to be true; controlling and
directing research on cigarettes in order to perpetuate an “open
controversy”; and suppressing t he devel opnent of a | ess hazardous
cigaretteinorder tomnimze Browmn &WIlianson s legal liabilityin
the United States. See Opp’'n at 36. The Governnment contends t hat
these acts resulted in tortious injury to sone residents of the

District of Col unmbi a.
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BAT I nd. responds that the Governnent does not pick out any
specific conduct that had a specific effect in the District of
Col unbia. It argues that sone of the conduct t he Gover nnent consi ders
tortious, such as the i ssuance of guidelines to subsidiaries, is
irrel evant because it was not expressly targeted at the District of

Col unbi a. See Cal der v. Jones, 465 U S. 783, 788-789 (1984) (personal

jurisdictionover anon-resident defendant i s proper where t he focal
poi nt of the defendant’s conduct and theresultinginjury was inthe

forum). Calder v. Jones has beeninterpreted narrowmy, sothat the

mere foreseeability of injury in another stateis insufficient to

establish m ni numcontacts. See Burger King Corp. v. Rudzewi cz, 471

U S. 462, 474 (1985). BAT Ind. also argues that any revenue its
subsi di ari es derived fromthe Di strict of Col unbi a cannot be attri buted
toit because their decisions didnot needto be approved by it. See

Translation Sys., Inc. v. Applied Tech. Ventures, 559 F. Supp. 566,

567-68 (D. Md. 1983) (hol ding that nmere fact of ownership of subsidiary
does not sufficeto attri bute revenue to parent where parent does not

subj ect subsidiary’s decisions to its approval).

D. |f the Motionto Dism ss |s Not Deni ed, Shoul d Thi s Court
Grant Jurisdictional Discovery?

The Gover nnent asks for jurisdictional discoveryinthe event that
t he Court does not findthe exercise of personal jurisdiction proper

based on t he papers beforeit. “[I]t is an abuse of discretionto deny
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jurisdictional di scovery where the plaintiff has specifically all eged:
(1) the exi stence of a conspiracy, (2) the nonresident’s participation,
and (3) aninjury-causi ng act of the conspiracy withinthe forums
boundaries.” Ednond, 949 F.2d at 425.

BAT I nd. finds the Governnent’s request “sinply astoni shing”
because BAT Ind. has voluntarily provided the Government wth
jurisdictional docunents and transcripts of jurisdictional depositions.
See Reply at 43. BAT Ind. clains that the Governnent di d not request
any further jurisdictional discovery, serve any jurisdictional
di scovery requests, or include jurisdictional discovery provisionsin
Case Managenent Order #6. It is indeedclear fromthe vol une of the
exhi bi ts appended to the Governnent’ s Proffer that it has accessto a
great deal of jurisdictional material regardi ng BAT I nd. Therefore,

BAT Ind. casts the Governnment’s request as one for additional

di scovery, and concl udes that this Court is under no obligationto
grant it. Where aplaintiff has already had “anpl e opportunity” for
jurisdictional discovery, it is not an abuse of discretionto deny

further discovery. See Naartex, 722 F.2d at 788. BAT I nd. has t he

better of this argunment -- it is hardto believethat the Governnent
could dig up anything nore than what it has already filed in this

Court. See Caribbean Broad. Sys. v. Cable & Wreless PLC, 148 F. 3d

1080, 1090 (D.C. Cir. 1998) (holding that “in order to get

jurisdictional discovery aplaintiff nmust have at | east agood faith
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bel i ef that such di scovery will enableit toshowthat the court has
personal jurisdiction over the defendant”).

V. Concl usi on

The Governnment has made a prima facie show ng that BAT I nd.
conspiredwithits subsidiaries, if that islegally possible (whichit
appears to be under RICO). It does not appear to have made a pri ma
faci e showi ng t hat BAT I nd. conspired wi th ot her Def endants, which, if
true, has two consequences: first, any conspiracy-theory jurisdiction
coul d be based only on the contacts of BAT Ind., Brown &W I | i anson,
and BATCOwi th this forum second, if a parent cannot be found to have
engaged in a pattern of racketeering activitywithits wholly-owned
subsi di ary under RI CO, the Governnent has not stated a cl ai magai nst
BAT I nd. under RICO.

The conspiracy theory of jurisdictionis aviabledoctrineinthe
Di strict of Colunbia. For the nost part, oppositiontoit inthis
forumhas been academ c or has beenindicta. It would be reasonable
t 0 exerci se personal jurisdictionover BAT I nd. under t he conspiracy
t heory. Whet her the Governnment has nade t he necessary prima facie
showi ng of m ni nrumcontacts, however, is di scussedinthe previous
par agr aph.

The Government has made a prima facie show ng that BAT I nd.
transacted business in D.C. throughits relationshipwth ATC, but just

barely. 1t will not be abl e to showa preponderance of the evidence
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shoul d this claimproceed beyond this nmotion. Furthernore, the
exerci se of personal jurisdictionover BAT I nd. on this basis woul d not
conport with due process because BAT I nd. di d not purposefully direct
its activities to this particular forum The same is true of the
Covernnent’ s argunent that BAT Ind. commtted tortious acts outside of
the forumthat caused injuries inside it.

The Gover nmrent shoul d not be permtted any further jurisdictional

di scovery.

d adys Kessl er
U.S. District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF ANERI CA,
Plaintiff,
V. Civil Action
No. 99-2496 (CK)
PH LI P MORRI S | NCORPORATED,

et al.,

Def endant s.

ORDER
This matter i s before the Court on Defendant British Ameri can
Tobacco I ndustries p.l.c. todismss the Conplaint for | ack of personal
jurisdiction. For the reasons discussed in the acconpanyi ng Menor andum
Opinion, it is this day of Septenber 2000 hereby
ORDERED, that the Motion To D sm ss of Defendant British Arerican

Tobacco I ndustries p.l.c. is granted.

d adys Kessl er
U.S. District Judge
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